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The Status Of The Cable Antenna Television
Industry In California And A Proposal
For State Regulation

HONORABLE GEORGE E. DANIELSON*
ROBERT J. WHEELER*

Today the cable antenna television industry has emerged as a
significant entity among communication media. The California
Legislature has been interested in the growth and development of
the industry in California;the service it has provided to the State's
residents; and the type of government supervision necessary to assure quality performance and continued development of the industry. The authors were very much involved in conducting a detailed investigation of he industry on behalf of the State Legislature during 1969 when, at that time, CongressmanDanielson was a
member of the State Senate and chairman of the Senate Committee on Public Utilities and Corporations. This article represents
the results of this investigation with an analysis of the current posture of local government regulation, problem areas where state
regulation is proper and necessary and proposals for specific legislative action to empower the California Public Utilities Commission to assume regulatory authority over the CATV industry in
California.
* B.A., LL.B., University of Nebraska; Member, United States Congress, 29th
District, California; Past member, California State Senate, 1966-1970; California State
Assembly, 1962-1966; Past chairman, California State Senate Public Utilities and Corporations Committee; Member, California State Bar.
** A.B., University of California, Berkeley; J.D., California Western University,
Member, California State Bar; Past consultant, California State Senate Public Utilities
and Corporations Committee.
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At its inception, community antenna television or cable antenna tele-

vision as it is referred to in many circles today1 was devised to serve the
remote communities of residents in fringe areas where then contemporary

television broadcasting signals of major urban centers would not extend.2 In the last thirty years the industry's efforts to meet the demands
of the fringe area residents throughout the United States has helped
enable it to achieve prosperity; and an assist from the FCC rulings of
1966, permitting the industry to originate programming, has aided in

its expansion and hence today community or cable antenna television
(CATV) is recognized by many authorities as a significant part of
American communication media.
A CATV system is a facility which receives television signals and
FM radio signals off-the-air by means of antennas (or microwave receivers), converts and modifies the signals, and distributes them by

the use of coaxial cable to the premises of its customers who pay a fee
for the service.3 The market for CATV is substantial because of the

utility of its service to the customer: providing improved reception
of over-the-air television signals broadcast by television stations; carriage of multiple broadcast signals; providing original viewing material

resulting from its own programming.
1. The letters "CATV" for the purposes of this article are intended to mean
cable antenna television. Cable television was originally conceived some thirty years
ago as an endeavor to provide major network television to more remote geographic
areas in some parts of the United States. The first entrepreneurs of cable television
included members of the outlying communities as well as speculative television dealers
and other communications businessmen. The industry, in its early formative stage was
commonly referred to as "community antenna television" and in fact, it was primarily the members of the outlying communities who assumed the cost of construction
and development through subscription fees. Modernly, however, cable television has
outgrown the early nomenclature. Cable television, as I believe we will point out
in the following pages, has not confined its services to the remote communities with
inadequate reception. Rather, because of recent innovations in programming, particularly program origination, cable television has commenced to develop markets within
larger metropolitan centers. To acknowledge the significance of cable television in
the field of communications media, the word community should be disregarded; it is
misleading and anachronistic. It should be pointed out here that the California Legislature may very well have added something to the possible confusion of these terms.
When Government Code section 53066 was enacted in 1963 it referred to cable television as "community television." In 1968 Public Utilities Code section 215.5 was
enacted defining the words "cable television corporation." It would appear to be a
worthwhile task for the legislature to avoid any future ambiguity in this regard by
enacting a modem definition of cable antenna television as well as the necessary conforming amendments. Finally, in reference to cable antenna television the reader
should be certain to distinguish it from "pay television" which is typically program
broadcasts not transmitted through a closed circuit but rather over the air by means of
a "scrambled" audio and video signal which is intelligible only to those subscribers
who have decoders attached to their television sets. Moreover receivers of pay TV are
typically charged by the program while CATV subscribers are charged a flat periodic
rate. 2. See In
re Inquiry into the Impact of Community Antenna Systems, T.V.
Translators, T.V. "Satellite" Stations, and T.V. "Repeaters" on the orderly Development of Television Broadcasting, 26 F.C.C. 403, 408 (1969).
3. Id.
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A CATV facility is composed of three basic and separate parts: the
reception, headend, and distribution system. Historically, CATV companies have strung coaxial cable from their headend site down the mountainside to the locality being served and have connected their cable to
existing telephone or electric utility poles. However, new distribution
systems have been and are being developed. For example, a new
microwave system, called AML, or amplitude modulated link, makes it
possible to transport 12 or more high quality TV signals simultaneously
over distances of several miles without the use of coaxial cable trunklines.4 Instead of using coaxial cable from the headend site to the first
distribution point, AML's short distance point-to-point microwave relay signals can be used between these two points. This system is
currently in operation in New York City, Oregon and New Mexico.
The Cable Antenna Television industry has gradually earned consideration as one of California's more significant commerical entities in
the sphere of intrastate communications. As might be expected when
any industry suddenly comes forth in new and greater significance,
emerging from an early unconsequential embryonic state, the case with
CATV, considerable attention and controversy results as this emergence
is belatedly recognized. With such a dramatic evolution of any technology the focus of attention or controversy will all too often result in
the concurrent emergence of unanticipated confusion over legal issues
generally having a direct bearing on the public. The authors are not
the first to recognize the significance CATV might have on the public
and the law;5 however, we will attempt to be forerunners in examining
the legal issues relative to CATV now facing California with focus on
the relevant evidence which should be considered to motivate legislative
action from our state law-making body.
The California State Legislature has, for the last few years, directed a
significant amount of its working hours toward the consideration of
CATV regulation. Unlike some of our smaller neighboring states, California government is strongly influenced by the home rule philosophy.
Consequently, a substantial number of matters of government are delegated down to the county and city level for management. Needless to
say, past consideration by the legislature concerning state regulation of
the CATV industry has directed inordinate attention to the interests and
4. See First Report and Order, 38 F.C.C. 683 (1965); SEmEN, AN ECONOMIC
ANALYSIS OF COMMuNITY ANTENNA TELEVISION SYSTEMS AND THE TELEVISION BROAD-

CASTING INDuSTRY I (1965).

5. E.g., the F.C.C. since 1959 has taken a growing concern for the development
of CATV and the impact on the T.V. industry as well as the public receiving service.
See Second Report and Order, 2 F.C.C.2d 725 (1966).
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attitudes of local governments. 6 A brief review of some of the activities of the state legislature during the last three years may be an ap-

propriate juncture to elaborate on this contention.
History of PriorCaliforniaLegislation on CATV
Four bills relative to Cable Antenna Television were introduced during the 1968 Session of the California Legislature. The first bill, AB
383, enacted into law,' amended Government Code section 53066. This
section provides that a city, county, or city and county may franchise
or license the construction of a community antenna television system and
may prescribe rules and regulations to protect the individual subscribers
to the services of the system.8 The amendment to section 53066 provided that the maximum franchise fee for community antenna television

shall be 5 % of the grantee's gross receipts from its operations within the
city, county, or city and county.9 This code section, most important in
the development of cable antenna television in California, will be referred
to and discussed in greater detail further on.
AB 384, also enacted into law, 10 amended section 6001 of the Public Utilities Code (The Broughton Act)" to provide that the Act was
6. On October 14, 1969, in San Francisco, November 3, 1969, in Los Angeles,
and November 19, 1969, in San Diego, the California Senate Public Utilities and
Corporations Committee held interim hearings on the subject of cable antenna television
(CATV). These hearings were the result of Senate Bill 1077, introduced during the
1969 session, which sought to declare CATV to be a public utility and to place certain
aspects of its regulation with the California Public Utilities Commission (PUC).
The primary purpose of the interim hearings, as stated at the Committee's October 14,
1969, hearing, was to gather facts about the industry, its operations, its public acceptance and the extent of its regulation by national and local government, so the legislature

would be better able to know what, if any, regulation should take place at the state

level. In addition to the series of three statewide hearings, this subject has also been
the basis of two prior hearings. A hearing on CATV was held in Los Angeles on
December 18, 1967, by the Senate Public Utilities and Corporations Committee. The
Assembly Public Utilities and Corporations Committee also held a hearing on September 18, 1967, on House Resolution 573 (1967 Regular Session) relative to CATV.
7. CAL. STATS. 1968, c. 172, p. 396.
8. CAL. Gov'T CODE § 53066.
9. The reference in AB 383 to a 5% "franchise fee" means the amount of
annual gross receipts tax collectible by a city, county, or city and county, and not the
amount of money collected at the time of the awarding of the franchise. A question
has been raised as to whether this law is applicable to charter law cities. At the
Committee's November 19, 1969 hearing in San Diego, a representative from the City of
Modesto testified that their City Attorney concluded the 5% limitation does not apply
to charter law cities such as Modesto. In January of 1969, the City of Modesto
awarded a 15 year franchise for the construction and operation of a CATV system.
In the franchise, the successful CATV company agreed on a sliding scale of percentage
payments to the city based on the amount of his annual gross receipts. These payments
range from 5%, on the first $100,000 of annual gross receipts, up to 37% if the
franchisee's annual gross receipts exceed $2,000,000. See SENATE PUBLiC Urmrrms
AND CORPORATIONS COMMrTEE INTERim HEARUNGS, November 19, 1969, San Diego,
at 121-139. [Hereinafter cited as Imnrmi HEARING, Nov. 19, 19691.
10. CAL. STATS. 1968, c. 173, p. 397.
11. CAL. PUB. UTM. CODE §§ 6001-6017; originally derived from CAL. STATS.
1905, c. 578, p. 777.
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not applicable to community antenna television systems. The bill was
necessary because Government Code section 53066, which specifically

applied to the franchising of community antenna television systems by
cities and counties, superseded similar provisions contained in the

to AB 1704 which
Broughton Act. AB 384 was substantially similar
2
was introduced in 1967 but failed of passage.1
AB 1062 enacted during the 1968 session, added section 215.5 to

the Public Utilities Code, defining a "cable television corporation" as
one "which transmits television programs by cable to subscribers for a
fee."'13 This definition, the only one presently found in the California

statutes, although adequate when enacted into law, is wholly inadequate
to encompass the recent decisions of the Federal Communications Com-

mission (FCC)14 and the latest technological developments within the
industry itself.
12. A.B. 1704, 1967 Regular Session; see FINAL CALENDAR OF LEGISLATIVE

BusINEss, 1967

REGULAR SESSION

538.

13. CAL. STATS. 1968, c. 1240, § 1, p. 2349.
14. See Second Order and Report, 2 F.C.C. 2d 725 (1966). On October 27,
1969, the Federal Communications Commission ordered all CATV systems having
3,500 or more subscribers to originate programming. First Report and Order, Docket
No. 18397, 20 F.C.C. 2d 201, 208 (1969). As of this order 206 CATV systems out
of 2260 systems throughout the United States were engaged in program origination
(i.e., film, video tape and local live presentations). Seventy percent of these 206
systems had fewer than 3,500 subscribers and approximately 509 had fewer than
2,000 subscribers. Although the FCC's standard of 3,500 subscribers includes only a
few of the present systems originating programming, it does include existing systems in
the nation's larger cities. It appears that the FCC will lower this standard in the future
so as to include CATV systems originating programming located in smaller communities which lack other local television outlets. 20 F.C.C.2d at 212. It is noted that
although CATV systems with 3,500 subscribers are ordered to originate programming,
systems with less than 3,500 subscribers are not prohibited from doing so. The
Commission's October 27th Order contains the following table with respect to the size
of CATV systems in the United States:
Number of Systems
Estimated % of
as of 1969
Systems, 1969
Number of Subscribers
1130
50.0
50- 499
440
19.5
500- 999
430
19.0
1000-2499
170
7.5
2500-4999
70
3.0
5000-9999
20
1.0
Over 10,000
2260
100.0%

(20 F.C.C. 2d at 213). The Commission, commenting on the phrase "operate to a

significant extent as a local outlet by originating" used in its "Notice" (15 F.C.C. at
422) expressed that the meaning was more than the origination of automated services
(such as time and weather, news ticker and stock ticker) and aural services (such as
music or announcements). It is envisioned that the CATV operator have some
kind of video cablecasting equipment, such as a camera and video tape recorder for the
production of live and delayed programming. Id. at 214. The First Report and Order, 20 F.C.C. 2d 201, adopted and added the following rules in Part 74, Subpart K of
its CATV regulations which read in part:
Section 74.1101. Definitions.
(j) Cablecasting. The term "cablecasting" means programming distributed
on a CATV system which has been originated by the CATV operator
or by another entity, exclusive of broadcast signals carried on the system.
(See 47 C.F.R. § 74.1101) (1969).
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Both Government Code section 53066 and Public Utilities Code section 6001 use the words "community antenna television system" and not
"cable television corporation" as defined in section 215.5. Perhaps
these terms would be construed to be synonymous in reference to the in-

dustry to bring all CATV within these sections. However, the potential
for ambiguity justifies revising these sections so they would be clearly applicable to the industry irrespective of the scope of any new state regulatory scheme.

AB 1062, enacted during the 1968 session, also added section
768.5 to the Public Utilities Code, 15 empowering the Public Utilities
Commission, after hearing, by general or special orders, to prescribe
safety rules and standards of construction and equipment for CATV.

This bill did not endeavor to declare cable antenna television companies
public utilities.
SB 456 introduced during the 1968 session, sought to amend the

definition of "telephone corporation" found in the Public Utilities Code' 6
to include ". . . any corporation or firm which transmits television programs by cable to subscribers for a 'fee' and to declare such a corpora-

tion or firm to be a 'public utility'." As introduced, this bill was quite
similar in form to three other bills introduced (but failed passage) during the 1967 session of the legislature.' 7 SB 456 sought to conform to a
1956 ruling of the California Supreme Court in the case of Television
Cablecasting in conjunction with carriage of broadcast signals
(a) Effective on and after January 1, 1971, no CATV system having 3,500
or more subscribers shall carry the signal of any television broadcast
station unless the system also operates to a significant extent as a local
outlet by cablecasting and has available facilities for local production
and presentation of programs other than automated services.
(b) No CATV system shall carry the signal of any television broadcast station if the system engages in cablecasting, either voluntarily or pursuant
to paragraph (a) of this section, unless such cablecasting is conducted in
accordance with the provisions of sections 74.1113, 74.1115, 74.1117.
See 47 C.F.R. § 74.1111 (1969). This Order also permitted operators engaged in
cablecasting to fund such programming by advertising fees; however, the FCC directed
that advertising should be permitted at natural breaks in originations with no interSection 74.1111

ruption of program continuity. See 20 F.C.C.2d at 205.

15. CAL. STATS. 1968, c. 1240, § 2, p. 2349. Section 768.5 of the Public
Utilities Code provides that the Commission may after a hearing, by general or special orders, rules, or otherwise, require every cable television corporation to construct,
maintain, and operate its plant, system, equipment, apparatus, and premises in such
manner as to promote and safeguard the health and safety of its employees, customers,
and the public, and may prescribe, among other things, the installation, use, maintenance, and operation of appropriate safety or other devices or appliances, establish
uniform or other standards of construction and equipment, and require the performance of any other act which the health or safety of its employees, customers, or the
public may demand.
16. Section 234 of the Public Utilities Code defines a telephone corporation to
include "every corporation or person owning, controlling, operating or managing any
telephone line for compensation within this state."
17. S.B. 615, 1967 Regular Session; S.B. 830, 1967 Regular Session; A.B. 1310,
1967 Regular Session.
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Transmission Inc. v. Public Utilities Commission,18 which overruled
Couch v. Television Transmission Inc.' 9 In Couch, the California Public Utilities Commission (PUC) held that CATV was a "telephone
corporation" within sections 216, 233, 234 and 7901 of the Public Utilities Code.20 The PUC reasoned that section 7901, which authorizes
telephone corporations to construct their lines along public highways,
placed no restrictions on what may be transmitted by means of electrical
impulses over such lines. The PUC further noted that telephone corporations may use their lines interchangeably for transmitting telephone
messages, telegraph messages, teletypewriter messages, telephotographs,
program services (including radio and television broadcasts) and other
communications services by means of the transmission of electrical impulses.2 ' If the state franchise granted to a telephone corporation under
this section were limited to the transmission of "articulate speech,"
the telephone corporation would be required to obtain numerous local
franchises and this result would defeat the purpose of section 7901
since the right to exist as a telephone corporation and conduct a telephone business is a matter of statewide concern.22
In overruling the Couch decision the court held that since the petitioner (CATV) had not been declared a public utility either by the
California Constitution (article XII, section 23) or by law, the Public
Utilities Commission was without the authority to issue the decision in
question.2" In Couch, the PUC had reasoned that since section 7901
permitted TV broadcasts to be carried over telephone lines, any line
erected to carry TV broadcasts would be a telephone line and anyone
who operated such a line would therefore be a telephone corporation.
The court, however, held that in order to qualify as a telephone corporation, the transmission must be in connection with or to facilitate communication by telephone. SB 456 was later amended to specifically define
"cable television corporation", 5 thereby removing it from the definition
of telephone corporation. The bill further provided that no local governmental entity could franchise or license cable television corporations and
required such corporations to obtain a certificate of public convenience
and necessity from the PUC. The bill died in the Senate Public Utilities
and Corporations Committee after objections to its passage were made
by representatives of cities, counties and CATV industry.
18.
19.
20.
21.
22.
23.
24.
25.

47 Cal. 2d 82 (1956).
54 Cal. P.U.C. 623 (1956).
Id. at 629.
Id. at 628-629.
See Pacific Tel. and Tel. Co. v. City of Los Angeles, 44 Cal. 2d 272 (1955).
47 Cal. 2d at 89.
Id. at 86.
S.B. 456, 1968 Regular Session, amended May 15, 1968.
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During the 1969 session SB 1077 was the only bill introduced pertaining to cable antenna television. This bill, amended several times while
it was before the Senate Public Utilities and Corporations Committee, 2
was eventually referred by the Committee to the Senate Rules Committee for assignment to interim study. The bill sought to declare CATV to
be a public utility as defined in section 216 of the Public Utilities Code.
In its final amended form, SB 1077 permitted both state and local levels
of government to regulate CATV. State regulation was based on the

declaration in the bill that CATV was a public utility subject to the jurisdiction of the California Public Utilities Commission; the PUC was authorized to regulate the rate charged customers by CATV companies and
to prescribe and enforce standards for quality of service. Cities and
counties would have been allowed to continue to franchise CATV companies, collect franchise fees and levy an annual gross receipts tax on the
operations of CATV companies franchised and operating within their
respective jurisdictions.
During the 1970 session of the legislature, two measures were introduced on the subject of cable television. Senate Resolution 213, asked
the legislature to assign to an appropriate committee the subject of licensing cable, community and subscription television systems with a view
toward providing consumers with dependable high quality service.
The second measure, SB 1117, went through a series of amendments
during the session. As amended, SB 1117 declared CATV to be a
public utility and provided for a bifurcated arrangement of state and local regulation identical to that proposed by SB 1077 of the 1969 session. As amended, SB 1117 was drafted in an attempt to resolve all
of the issues, questions and problems raised by three hearings held by the
Senate Public Utilities and Corporations Committee in the fall of 1969.28
This bill was without sufficient support for passage and like SB 1077
of the 1969 session, was finally referred to the Rules Committee for
interim study assignment.29
Part of the resistance to SB 1117 and its predecessor, SB 1077, was

the result of the question whether the state had the power to regulate the
CATV industry. Proponents of the measures felt that CATV could very
well come within the concept of a public utility; hence, clearly subject to
state regulation. It was also suggested by some that because CATV
was in fact an aspect of interstate communication it was a proper sub26. See FINAL

CALENDAR OF OF LEGIsLATrE BUSINESS, 1969 Regular Session
SENATE, May 20, 1970, at 2180.

27. S.R. 213, JOURNAL OF THE CALIFORNIA
28. See note 6 supra.
29. S.B. 1117, 1970 Regular Session; see
NESS, REGULAR SESSION 297.

294.

FINAL CALENDAR OF LEGISLATIVE BusI-
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ject for federal regulation and the state was very possibly preempted
from enacting a regulatory scheme. The authors believe the confusion
and controversy centered on these questions is unjustified as the following
analysis will indicate.
Classificationof CATV as a Public Utility
Considerable disagreement has occurred in California concerning
whether cable antenna television can be classified as a "public utility"
by the state legislature. The Senate Public Utilities and Corporations
Committee received extensive testimony from numerous witnesses on
this question during the 1969 hearings. One witness, the City Manager
of the City of Tiburon, testified that CATV is a public convenience and
not an absolute necessity for the public health and welfare such as a
telephone.2 0 Another witness, the Director of the Department of Real
Estate Management of a southern California county, said that CATV is
not necessary for sustaining life such as water or gas, is not in the same
category as transportation and is not a necessity for those investing in
color or black-white television sets. 31 A third witness, a vice president
and general manager of a large cable television corporation, felt that
availability of service to all the people was a fundamental concept of a
public utility and the FCC's decisions limiting the importation of distant
signals and duplication of programs carried by network-affiliated TV
stations prevented CATV operators from serving all the people. 32 Therefore CATV should not be classified as a public utility. And this witness
also stated that the FCC's recent order permitting operators with over
3,500 subscribers to originate programming and solicit advertising
makes CATV operators which do so "television stations," hardly akin
to the concept of a public utility.3 3 Representatives of the CATV industry in California contended that the services offered by CATV can
hardly be classified as monopolistic since they compete directly with the
over-the-air signal reception via roof-top antennas or "rabbit-ears" located atop television sets, in addition to competing with forms of entertainment such as movies, live stage-plays and sporting events.3 4 And so
30.

SENATE PUBLIC UTILITIES AND COPORATIONS COMMITTEE INTERIM HEAROct. 14, 1969, San Francisco, at 24-26 [hereinafter cited as INTERIM HEARING,
Oct. 14, 1969].

ING,

31.

SENATE PUBLIC UTILITIES AND CORPORATIONS COMMITTEE INTERIM HEARING,

Nov. 3, 1969, Los Angeles, at 47 [hereinafter cited as INTERIM HEARING, Nov. 3, 1969].
32. INTERIM HEARING, Nov. 19, 1969, at 142. See also SENATE PUBLIC UTILITIES
ANI CORPORATIONs COMMrITE INTERIM HEARING, Dec. 17, 1970, Sacramento, at 111
[hereinafter cited as INTERIM HEARING, Dec. 17, 1970].
33. INTERIM HEARING, Nov. 19, 1969, at 143.
34. Written statement of Harold Farrow, Special Counsel, Calif. Community
Antenna Assoc. Nov. 3, 1969, on file at office of Senate Committee on Pub. Utilities
and Corporations; see also, testimony of Walter Kaitz, CATV Assoc. INTERIM HEARING
Dec. 17, 1970, at 88-90.
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the arguments go that California cannot declare CATV to be a public
utility. But in Munn v. Illinois 5 the landmark U.S. case discussing
the concept of a public utility and state regulation, the Court's holding
did not express that an activity need be a de jure "monopoly" to qualify
as a public utility; nor must it be an "absolute" necessity for the public
health and welfare; nor necessary for sustaining life; nor available to all
to be a public utility "affected with a public interest." When facilities
and services are dedicated to public use, the public has a right or interest
in them. Dedication, one of the fundamental requisites for establishing
that an activity is a public utility, may be found from implications resulting from the acts of the operators and their dealings and relations to such
property. 6 Such dedication must be evidenced from the intent and conduct of the operator 3 --not from the expectation of the consumer."' But
the law does not require an express dedication.
As noted previously, article XII, section 23 of the state constitution
expressly provides that furnishing to the public of transportation, communication services, heat, light, power, etc., generally renders the activity a public utility when devoted to a public use. These categories are
subject to change with technological and economic developments and
shifts in public opinion.39 The legislature has the power to enlarge by
statute the definition of a public utility. 40 Perhaps the better perspec-

tive from which to judge whether CATV may be a public utility is expressed in a passage of the California Supreme Court's opinion in Allen
41
v. RailroadCommission:
What is a public utility, over which the state may exercise its regulatory control without regard to the private interests which may be
affected thereby? In its broadest sense everything upon which man
bestows labor for purposes other than those for the benefit of his
immediate family, is impressed with a public use. No occupation
escapes it, no merchant can avoid it, no professional man can deny
it. . .. What differentiates all such activities from a true public
utility is this, and this only: That the devotion to public use must be
of such character that the public generally, or that part of it which
has been served and which has accepted the service, has the right to
demand that that service shall be conducted, so long as it is con35. 94 U.S. 113 (1877).
36. See The Samuel Edwards Assoc. v. Railroad Commission of California, 196
Cal. 62, 70 (1925).
37. Allen v. Railroad Commission of California, 179 Cal. 68, 85 (1918).
38. Pinney and Boyle Co. v. Los Angeles Gas and Electric Corp., 168 Cal. 12,
14 (1914).
39. People v. Western Airlines, 42 Cal. 2d 621, 635 (1954).
40. Western Canal v. Railroad Commission of California, 216 Cal. 639, 652
(1932).
41. Allen v. Railroad Commission of California, supra note 37.
..

.

537
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tinued, with reasonable efficiency under reasonable charges. Public use, then, means the use by the public and by every individual
42
member of it, as a legal right.

In its earliest stages of development, CATV brought television signals
into areas where, due to distance or adverse topography, over-the-air
signal reception was difficult or impossible to obtain. To the people located in such remote "pocket" or "fringe" areas, CATV was the only
source of television reception. 43 Distance and adverse topography are
not the only factors which may result in "no reception" or "poor reception." For example, tall buildings in urban communities produce
"shaded" areas of no reception or poor reception comparable to those
resulting from adverse topography. Many of today's residential subdivision tracts contain restrictive covenants prohibiting, for aesthetic reasons, the deployment of any outside (roof-top or ground mounted) antennas. In July, 1970, the California Court of Appeals dismissed an
appeal from a Sacramento County Superior Court decision which upheld the enforcement of this type of restrictive covenant against the protests of a group of tract homeowners who had mounted roof-top antennas
to test the legality of the covenant. 44 How would a homeowner in such
a tract obtain television reception if a "rabbit-ears" antenna on top of his

television set or mounted in his attic was incapable of picking up overthe-air signals? The decision in Neuman v. VanGelder, et al,45 uphold-

ing the enforceability of a restrictive covenant prohibiting roof-top antennas, is only a warning shot. The day may not be too far distant when
roof-top or ground-mounted TV antennas will be either judicially or legislatively prohibited for aesthetic reasons. Although the use of "rabbitears" or attic-mounted TV antennas will not be prohibited, since it is
doubtful whether the courts or the legislature could prohibit all methods
of picking up off-the-air TV signals, it is obvious that in the future many
more California residents are going to be placed in fringes or "pocket"
areas insofar as reception of over-the-air signals are concerned and will
ultimately come to depend on cable antenna television as the only means
of obtaining quality TV reception. This fact should be recognized by the
legislature as just one of the many reasons indicating the tremendous
potential growth of public dependence on the CATV industry.
Can it be disputed that CATV subscribers have the right to demand
42. Id. at 88.
43. For discussion of early development of CATV see H.R. Rep. No. 1635,
89th Cong., 2d Session, 5 (1966).
44. The case of Neuman v. Van Gelder, Sacramento County Superior Court
Case No. 176409. Appellant's appeal was dismissed by the Court of Appeals because
of an apparent noncompliance with certain procedures of the court.
45. Id.
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that service provided them be conducted, with reasonable efficiency under reasonable charges, especially if CATV is the only method of obtaining television reception? The state supreme court has reasoned that
once an operator dedicates his service to the public, the public served
have the right to demand that the service be conducted, so long as it is
continued, with reasonable efficiency and for reasonable rates or
charges.4 6 And hasn't the operator, by his activities, undertaken a duty
to the public and a devotion of his property to a public use or service?
As noted previously, the dedication need not be express:
Dedication is normally evidenced by some act which is reasonably
interpreted and relied upon by the public as a 'holding out' or indication of willingness to provide service on equal terms to all who
might apply. 4 7
Within the cable antenna television owner's franchise or service area
whether his franchise spells out a particular "service area or areas" or
provides that it be "city-wide" or "county-wide" and the franchisee
has selected one or more areas in which to provide his service, the result
is the same; the CATV operator offers his service to all who may desire

it. He holds out or indicates his willingness to provide his service on
equal terms to all who may apply; and the fact that the number of those
using or enjoying the public utility service, namely, the customers, may
be relatively limited, does not destroy the public character of the service. 48 It would appear, also, that the offering of available channels for
purposes other than the carriage of broadcast signals, such as, for example, news, weather or stock exchange tickers, plus origination of local public service events such as city council or school board meetings,
shows that the CATV operator at least objectively intends to devote part
of his business enterprise to and for the public's benefit. The public nature of CATV was further recognized by the FCC in its October 27,
1969 Order, when it established the requirement that at least one channel of a CATV system be made available on a common carriage basis
49
to anyone wishing to use it for the origination of programming.
It is now justifiable for the California legislature to conclude that the
46. Cudahy Packing Co. v. Johnson, 12 Cal. 2d 583, 586 (1939); Allen v.
Railroad Commission of California, supra note 37.
47. California Water and Telephone Co. v. Public Utilities Commission, 51 Cal.
2d 478, 494 (1959).
48. For an example of dedication to a public use where only a small portion of
the public actually uses the service, see Commercial Communications, Inc. v. P.U.C.,
50 Cal. 2d 512, 523 (1958), appeal dismissed, 399 U.S. 119 (1958), which involved
the furnishing by Pacific Telephone and Telegraph Company of private mobile communications systems (i.e., direct oral communication with persons in moving vehicles) to
individual customers on a lease-maintenance basis.
49. See note 14 supra.
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services provided by cable antenna television companies are affected
with a public interest. In the past, television has been considered primarily as an entertainment medium. CATV brings to television, however,
a higher and more significant role. This role was best described by Mr.
Hector Anninos, Assitant Chief Counsel of the California Public Utilities
Commission, in remarks prepared for the December 17, 1970 meeting of
the Senate Public Utilities and Corporations Committee, when he stated:
The growth of educational television is apparent. The use of regular television channels for dissemination of news, political opinions
and the coverage of significant world political and social events as
they occur is of great significance. Opinions are frequently expressed today that television, as the only visual medium for the
communication of ideas, has a greater impact on a larger segment
of the public than any other medium. There have also been some
proposals that CATV channels be used for other non-video communication purposes, including perhaps facsimile and various types

of data communication.

0

By making available to the subscriber channels of television communication devoted to purposes other than entertainment programming,
CATV has changed and will continue to change the role television communication plays in the lives of its subscribers. Needless to say this will
also contribute to the growing dependency by subscribers on the variety
of services offered by a locally franchised CATV company.
After analyzing testimony on the current status and historical development of the CATV industry in California, it is apparent that this
industry shows many of the characteristics generally associated with regulated public utilities. The services offered by CATV are basically
monopolistic and non-competitive in the areas being served. With some
minor exceptions which are mentioned below, operating areas of two or
more franchised CATV systems do not overlap." Although CATV companies are granted "non-exclusive" franchises by local government, a
customer desiring to "hook-up" to the cable finds only one system franchised and available to serve the area in which he resides. Even though
some franchises provide that they are "city-wide" or "county-wide" insofar as operating area is concerned, in fact, CATV companies so franchised have limited themselves to fixed geographical areas within the
franchisor's boundaries where market surveys have shown its service to be
needed or financially profitable.5" The result is, of course, the same in
situations where a city or county, as franchisor, has specifically limited
50. INTERM HEARING, Dec. 17, 1970, at 4-5.
51. Imc RRi HEARING, Nov. 3, 1969, at 68, 96.
52. INTERim HEARwG, Nov. 3, 1969, at 60-65.
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the CATV operator's service area to one or more fixed geographical locations. As such, the status of the CATV operator in California is analogous to that of the highway common carrier who is required as a public
utility n to obtain a certificate of public convenience and necessity from
the Public Utilities Commission authorizing him to engage in the business
of transporting property for compensation over any public highway
within the state between fixed termini or over a regular route. 4
Under prevailing CATV practices in California the CATV companies
are treated as public utilities by the local governments of the areas
in which they operate. 5 CATV companies accept and acquiesce in this
practice in that they apply for and are granted franchises to operate in a
monopolistic and non-competitive manner within defined areas and are
subject to supervision by the public utility departments of the local
governments.5 6 Some witnesses appearing before the Senate Committee hearings representing local governments testified they preferred regulation by the state PUC because smaller counties and cities do not have
personnel who are technically qualified to regulate the quality of service and to prescribe proper rate structures to the extent the public has a
57
right to expect.
In summary, the CATV owner has dedicated his property to a public use: he holds his service out on equal terms to anyone desiring it,
and makes channels available on a common carrier basis to anyone
wishing to originate programming; under FCC authorization, CATV
may originate its own entertainment and public service programming;

under prevailing CATV practices in California, CATV is in fact treated
as a public utility, subject to regulation by local government. At least
for these reasons, a legislative determination that the services furnished
by cable antenna television companies are of a public utility nature is a
justifiable decision.
State Regulation of Private and Public CATV Operations
The California Constitution, in article XIII, section 23, declares
specific categories of businesses and services which are owned, oper53. CAL. PUB. UTM. CODE §§ 211(d), 216.
54. CAL. PuB. UTIL. CODE § 1063.
55. As previously noted, the operators receive de facto exclusive service area
franchises. They set up and operate in an area where there is clearly an identifiable
market and become the only vendor of service for which the residents of the area can
subscribe. Theoretically they must obtain permission from the local boards of supervisors or other local government agency to change rates or to expand their service
area. 56. See INTERlm
HEAN, Nov. 3, 1969, at 59-66; INTERIM HEARING,
Nov. 19,
1969 at 122-123.
57. See note 150 and accompanying text infra.
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ated, managed or controlled by private corporations, individuals or associations of individuals to be public utilities subject to such control and
regulation by the California Public Utilities Commission as may be provided by the legislature. 8 Although CATV is not specifically mentioned in the constitution, article XII, section 23 gives the legislature the
power to declare additional classes of private corporations, individuals,
or associations of individuals to be public utilities subject to the control
and regulation of the PUC; and the plenary and unlimited right to confer
additional powers on the PUC so long as these additional powers are
cognate and germane to the regulation of public utilities." These constitutional powers may take the form of a legislative declaration that
certain privately owned businesses or services are thereafter to be classified and regulated as public utilities.00
The constitution gives the PUC, to the extent conferred on it by the
legislature, the exclusive authority to fix the rates to be charged for
commodities furnished or services rendered by public utilities. 0 ' Article
XII, section 23, also provides, however, that cities and counties may
grant franchises to public utilities upon the terms and conditions and in
the manner prescribed by law. And if a city or county is presently regulating a franchised public utility and that power is vested in the PUC
by the legislature, a city or county may nevertheless retain its powers of
control over the public utility as they relate to the making and enforcement of local police, sanitary and other regulations, other than the fixing
of rates.

Can the legislature, by enacting a law declaring CATV companies to

be public utilities, confer regulatory jurisdiction on the PUC over
CATV companies owned and operated by public entities, such as municipal corporations, municipal utility districts, public utility districts and
public corporations? Article XII, section 23 of the state constitution,
in defining public utilities, refers to public services carried on by private corporations or natural persons. Municipal or public corporations
are not mentioned. An early California case, City of Pasedena v. Railroad Commission,63 held that the PUC's regulatory jurisdiction under
article XII included only the subject of privately-owned public utility
corporations. 4 That case was overruled in 1963 by the California Su58. Los Angeles Metropolitan Transit Authority v. Public Utilities Commission,
59 Cal. 2d 863 (1963).
59. Id. at 868.
60. Television Transmission Inc. v. Public Utilities Commission, 47 Cal. 2d 82
(1956).
61. City of Vernon v. Southern Cal. Edison Co., 191 Cal. App. 2d 378 (1961).
62. Pacific Tel. & Tel. Co. v. City of Los Angeles, 44 Cal. 2d 272 (1955).
63. City of Pasadena v. Railroad Commission, 183 Cal. 526 (1920).
64. Id. at 533.
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preme Court in the case of Los Angeles Metropolitan Transit Authority
v. Public Utilities Commission.65 The court held the words "every
private corporation . . . and every common carrier(emphasis added")
contained in article XH, section 23 included a publicly-owned transportation company, such as the Los Angeles Metropolitan Transit Authority. 6 To assure its decision would not be interpreted to apply only to
publicly-owned common carriers, the court very clearly pointed out that
its decision was specifically overruling the statement in the Pasadenacase
that regulatory jurisdiction (of the PUG) under article XII included only
the subject of private utility corporations.67 Following the Los Angeles
Metropolitan Transit Authority decision, a California appellate court
held that, in the absence of legislation otherwise providing or of specific
legislation to the contrary, the PUC's jurisdiction to regulate public utilities extends only to the regulation of privately-owned utilities.6"

Given the appropriate legislative authority, there appears to be no express or implied state constitutional prohibitions against Public Utilities
Commission jurisdiction over publicly-owned, operated, or owned and
operated public utilities. Consequently, the legislature can enact legislation on this subject to extend the PUC's jurisdiction to cable antenna
television systems owned and operated by public entities. The following
statement, expressed by the California Supreme Court in Los Angeles
MetropolitanTransit Authority, is declarative on this subject:
A constitution is intended to meet and be applied to any conditions
and circumstances as they arise in the course of the progress of the
community. The terms and provisions of constitutions are constantly expanded and enlarged by construction to meet the advancing affairs of men. While the powers granted thereby do not
change, they do apply in different periods to all things to which
they are in their nature applicable. 69
Furthermore, in reaching this conclusion it is anticipated this will ultimately resolve a potentially undesirable problem. Any legislation
exempting publicly-owned, operated or owned and operated CATV systems from PUC jurisdiction would serve as an open invitation for
cities and counties to establish their own CATV systems. As a result,
65. See note 57 supra.
66. Id. at 868-869.
67. Id. at 869.

68. People ex reL Public Utilities Commission v. City of Fresno, 254 Cal. App. 2d
76, 81 (1967). See also the following earlier decisions: City and County of San Francisco v. Western Airlines, Inc., 204 Cal. App. 2d 105, 131 (1962); Los Angeles Metropolitan Transit Authority v. Public Utilities Commission, 52 Cal. 2d 655, 661 (1959).
The primary function of the PUC is to regulate private property dedicated to a public

use and to exercise control over private companies engaged in public service. See Cal.
Water and Telephone Co. v. Public Utilities Commission, 51 Cal. 2d 478.
69. 59 Cal. 2d at 870 (L.A. Metro Transit).

Pacific Law Journal / Vol. 2
cities and counties would discourage or even refuse to franchise privately
owned and operated cable TV companies wishing to operate within

their jurisdiction. The aim of any new legislation on this subject should
be to encourage the development of cable antenna 0television in Califor-

nia on the basis of private ownership and operation.7
Federaland State JurisdictionOver CATV

It is important that the areas of jurisdiction over CATV by federal and
state or local governments be delineated. In 1959, the Federal Communications Commission began its first detailed investigation into
CATV. 71 At that time, CATV basically supplemented broadcasting
by improving the reception of signals emitted by local TV stations. The
FCC did not assert jurisdiction over CATV resulting from its 1959 inquiry since it found at that time CATV systems did not appear to
fit within the principal regulatory categories of common carriers or
broadcasters covered by the Federal Communications Act of 1934.2

Beginning in 1960, however, the FCC gradually moved to assert jurisdiction over CATV. First, the Commission restricted the activities of common carrier microwave facilities that serve CATV operators. 7 In 1965
the FCC issued its FirstReport and Order"4 in which attention was focused on CATV systems utilizing microwave relay systems for the pur-

pose of importing distant TV signals into local areas. The FCC, concerned that CATV's importation of distant signals would have a substan-

tial adverse impact on local broadcast stations, imposed two rules on
CATV operators. First, CATV systems were required to transmit to
their subscribers the signals of any local station into whose service area
they brought distant competing signals. Second, CATV systems were
prohibited from duplicating the programming of such local stations for a
70. However, see Byers v. Board of Supervisors of San Bernardino County, 262
Cal. App. 2d 148 (1968), where the Fourth District Court of Appeal, in holding that
the San Bernardino County Board of Supervisors could not set up a tax-supported
television translator station under the County Service Area Law (Gov't Code § 25210.1
et seq.) to furnish television reception to the residents of three small desert communities, stated:
Because a county may franchise or license a community antenna television
system (under Government Code § 53066), which operate by cable for pay,
does not authorize the county to provide a tax-supported television translator system. Nor does it mean the county can act in a proprietary capacity
and provide the service directly (emphasis added).
Thus, it would appear that there is authority prohibiting a public entity such as a
county from owning any system which provides the service of television reception.
(262 Cal. App. 2d at 158).

71. See note 2 supra.

72. 47 U.S.C. § 153(a)-(b) (1964).
73. See Carter Mountain Transmission Corp., 32 F.C.C. 459, aff'd, 321 F.2d 359
(D.C. Cir.), cert. denied, 375 U.S. 951 (1963).
74. 38 F.C.C. 683 (1965). At this time the F.C.C. also indicated its intent to
assert jurisdiction over CATV which did not utilize microwave as a means of transmission. See Memorandum Opinion and Order, 1 F.C.C. 2d 524 (1965).
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period of 15 days before and after a local broadcast. The purpose of

these two requirements was to protect local TV broadcast stations from
possible audience fragmentation and consequent loss of advertising revenue occasioned by CATV's importation of identical programs orginating

from distant stations. In 1966, after additional hearings, the FCC issued
its Second Report and Order 5 extending its jurisdiction to both cable and
microwave CATV systems and revising its rules governing the carriage
of local signals and the nonduplication of local programming. In addition, the FCC imposed a new rule forbidding a CATV system from
carrying a distant signal (i.e., a signal carried beyond the Grade B contour of a station) 76 within the Grade A contour 77 of any station in the
100 largest TV markets except insofar as such service was offered on
February 15, 1966, unless the operator could show in an evidentiary
hearing that such carriage is consistent with a healthy maintenance of
TV broadcast service in that area.78
Thirteen days after the FCC adopted its Second Report, Midwest Television, Inc., on behalf of its San Diego affiliate, KFMB-TV, filed a
petition for special relief with the FCC.71 Midwest contended that local San Diego CATV systems, by importing signals transmitted by
Los Angeles TV stations into San Diego, were adversely affecting
KFMB-TV and other San Diego UHF and VHF stations. Midwest

sought an FCC order limiting the carriage of distant signals into San
Diego. At the time of Midwest's action, San Diego CATV systems were
carrying the signals of San Diego television stations but Midwest alleged

that the quality of the local signals were being materially degraded. After
consideration of the petition and other pleadings, the FCC temporarily
restricted the expansion of San Diego CATV systems into areas in which

they were not operating as of February 15, 1966, pending a full hearing
on Midwest's complaint.8 "

The CATV systems affected by this order

75. 2 F.C.C. 2d 725 (1966).
76. Grade B contour is one of the designations used by the FCC when assessing
the quality of any television broadcasting service. The reception within the zone of a
Grade B contour is considered to be satisfactory to the median observer at least 90
percent of the time for at least 50 percent of the receiving locations within the contour.
See 47 C.F.R. §§ 74.1031(c), note 1, 73.684 (1969).
77. Grade A contour characterizes the broadcasting service of a station expected
to be satisfactory at least 90 percent of the time for at least 70 percent of the receiving
locations. For a more complete explanation see 1967 TELEVISION DIGEST, INC., TELEVISION FACTBOOK, 4-b. The geographic proximity of an individual station's Grade A
contour will relate to the power of the station. The Grade A contour of a VHF
station will often extend as far as the Grade B contour of a UHF station.
78. See 2 F.C.C. 2d 725, 782 (1966). The 100 largest TV markets are ranked
as required under 47 C.F.R. § 74.1107(a) based on the number of TV homes reached
per week of the most popular station in the market, as determined by the American
Research Bureau. See also AMERCAN RESEARCH BUREAU, T.V. MAmET SURVEY GUIDE
1966-67.
79. Midwest Television, Inc., 4 F.C.C. 2d 612 (1966).
80. F.C.C. at 624.
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appealed the FCC ruling to the United States Court of Appeals for the
Ninth Circuit.81 The ninth circuit, in reversing, held that the FCC
lacked authority under the Communications Act of 1934 to issue such
an order.82 Upon Midwest's petition, the United States Supreme Court
granted certiorari.8 3
The fundamental issues before the Court were whether the Communications Act of 1934 and its provision that the FCC's jurisdiction applies
to "all interstate and foreign communications by wire or radio" included
CATV and, if so, whether that authority permitted the prohibitory order.
The San Diego CATV operators contended that section 152(a) of the
Act did not independently confer regulatory authority on the FCC but
merely prescribed the forms of communication to which the Act's other
provisions might separately be applicable. Since CATV is neither a
common carrier nor a broadcaster as defined in the Act, but a combination of both, the San Diego CATV operators argued that the Act was not
applicable to them. The Court rejected this contention and refused
to construe the Act so narrowly. In finding that the Act was to apply
to all interstate and foreign communication by wire or radio, the Court
concluded that Congress' intent was to give the FCC regulatory power
over all forms of electrical communication. 4 Furthermore, the Court,
reasoned by regulating CATV, the FCC has been discharging its obligation of providing a fair, efficient and equitable local broadcasting system among the various states and communities. Since a system of local

broadcasting should provide every community with at least one television station as an outlet of local self-expression, unchecked and unregulated growth of CATV might jeopardize this system.8

With the Supreme Court's affirmance of the FCC's authority to regulate CATV, the Commission commenced to revise its earlier rules pertaining to CATV's importation of distant signals into major television
markets and its same day non-duplication requirement. The proposed
revision of these rules was adopted by the FCC on December 12, 1968,
and formally announced a day later.8 6 First, the FCC focused its attention on CATV's adverse effect on the orderly development of UHF
(non-network) independent television stations in the major TV markets.
Although CATV systems had been prohibited from duplicating pro81. Southwestern Cable Co. v. United States, 378 F.2d 118 (9th Cir. 1967).
82. 378 F.2d at 124.
83. United States v. Southwestern Cable Co., 389 U.S. 911 (1967).
84. 392 U.S. 157, 172-173 (1968).
85. 392 U.S. at 175-176.
86. The proposed revisions and the initiation of the FCC inquiry are found in
Notice of Proposed Rule Making and Notice of Inquiry, 33 Fed. Reg. 19028 (1968).
Additional details not included in the Federal Register are at 15 F.C.C. 2d 417 (1968).
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gramming of network-affiliated VHF stations by the importation of distant signals, this afforded no protection to the independent UHF stations.
This, the FCC felt, was unfair competition in the sense that Congress' intention, in enacting the All-Channel Receiver Law (providing that all
television sets must be equipped to receive signals transmitted from both
VHF and UHF stations), 8 7 was to insure that every community had a
local broadcasting outlet. Under its December 12 proposed rule, the
FCC indicated intent to continue to allow CATV systems to import distant signals but proposed that such systems operating in the major markets obtain retransmission consent from the originating stations8 8 on a
per program basis. This new ruling was made applicable only to the
country's largest television markets since these were the markets where
89
UHF independent stations were most likely to develop.

As to the importation of distant signals, assuming retransmission consent had been obtained from the originating station, the FCC proposed
to adopt a fixed mileage standard instead of the Grade A contour previously used. The Grade A contour varies from station to station and
may extend as far as 60 miles from the station's transmitter.9 0 The
FCC therefore felt that a fixed mileage standard, which was to be an
area extending 35 miles from the main post office in each of the 100
largest TV market cities, adhered to in every case, would be easier to
administer and supervise and would obviate the necessity of the cumbersome evidentiary hearing procedure set up by the FCC's Second Report.9 Thus, a CATV system, located within a 35 mile zone of the
main post office of any TV station located in a major market could not
import signals from a television station outside the 35 mile zone of another major market without retransmission consent of the originating station. These new rules were to be applicable to all CATV service commenced after December 20, 1968.92 With reference to smaller (below
the top 100) television markets, the FCC proposed that a CATV system
operating within a 35 mile zone of such a market be permitted to carry
only those distant signals necessary to furnish its subscribers (counting
local signals) with one network station of each of the major networks and
one independent station. 3 However, carriage of any additional distant
signals would require retransmission consent.94
87. 47 U.S.C. §§ 303, 330.

88. 15 F.C.C.2d at 431.
89.
90.
91.
92.
93.
94.

Id.
Id.
Id.
Id.
Id.
Id.

at
at
at
at
at

432.
436.
437-38
437, 461.
440, 459.
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In the Southwestern Cable9 5 decision the Supreme Court pointed out
that there was no need to determine in detail the extent of FCC authority.9 6 In its December 12, 1968 proposal the FCC set out specific areas
in which it felt state and local authorities should regulate or control
CATV. First, it pointed out that CATV had developed on a non-competitive, monopolistic basis in the areas being served. This conclusion
has particular relevance to the development of the cable television industry in California. Although CATV franchises granted by local authorities specifically provide that they are to be "non-exclusive," there is only
one, or possibly two locations in California where one geographical area
is being served by more than one CATV system. 7 In fact, and for
reasons to be discussed, economic considerations dictate that only one
CATV system serve any one given area. As a result, a CATV customer
does not have a choice of alternative CATV suppliers from which to obtain his service. This is the monopoly of which the FCC spoke. Second,
the FCC felt that the entire area of consumer protection should be delegated to state and local authorities. 98 Consumer protection, as interpreted by the FCC, would include such things as quality of service or
repair, the reasonableness of the rates charged and technical standards.
The FCC then stated:
. . . it follows that local entities, either at the State or municipal
level depending on State law, should-among other things-be concerned with various licensing considerations pertinent to the public
interest judgment to be made by the local authority (e.g., the legal,
technical, financial and character qualifications of the franchise applicant; the area to be served; the showing as to plans or arrangements for pole line attachments with a public utility or arrangements
with a common carrier or other appropriate feasibility plans; the
provision of channels for public or municipal use) . . . . Indeed, a
question is presented whether these are matters as to which we
should strongly urge local consideration . . . [as] a condition for
the carriage of broadcast signals. 99
The next question to be considered is whether the Federal Constitution somehow proscribes all state regulation of the CATV industry.
The issue was recently decided by the United States District Court for
the District of Nevada in the case of TV-Pix, Inc. v. Taylor,10 0 which
involved the following facts. In 1967, after the Nevada Public Service
95. See note 83 supra.

96. 392 U.S. at 178.

97.
98.
99.
100.

INmIM HEARING, Nov. 3, 1969 at 68.
See 15 F.C.C.2d 417 at 425 (Docket No. 18397).
Id.
304 F. Supp. 459 (1968).
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Commission had completed an investigation into customer complaints

about CATV rates and service, the Nevada Legislature passed a comprehensive statute providing for statewide regulation of CATV systems under the authority of the Public Service Commission of Nevada. 10 1 The
Nevada statute declared community antenna television companies to
be public utilities, required the issuance of a certificate of public convenience and necessity, required just and reasonable rates under commission supervision, and provided for safe and adequate service and
facilities.
The statute was attacked in the United States District Court by two
CATV companies, one of which owned and operated CATV systems in
the communities of Elko, Carson City and Stateline; the other served the
city of Wells.'
With the exception of Stateline, which is unincorporated, the two CATV companies had contracted with the cities to be
served for use of the latter's streets and rights of way for the placement of their coaxial cable distribution systems. The companies had also
entered into pole attachment agreements with the telephone companies
serving the area to rent pole space on which to attach their cables.

In

Stateline, rights of way and pole attachment agreements were obtained
from the owners of the property and utility poles.
Nevada's statute was attacked on three grounds: that it imposed an
unreasonable burden on interstate commerce; that Congress had preempted the field of television communication; and that it deprived the
plaintiffs of their property without due process of law in violation of the
fourteenth amendment to the Constitution.0 3 In dismissing plaintiff's
action, the district court examined each of plaintiff's contentions. With
regard to the contention the statute was an unreasonable burden on
interstate commerce, the court stated the issue to be whether the Commerce Clause itself, regardless of Congressional action, forbids state
regulation as a public utility of a business engaged in interstate commerce. The district court held that if the field has not been occupied by Congress, and a state has exerted its concurrent jurisdiction over matters affecting interstate commerce, and the subject does
not demand uniformity of regulation, the state action is presumptively
constitutional and the burden on showing prejudice or obstruction on
interstate commerce is on the plaintiffs. 04 CATV, although it is part
of the continuous interstate transmission of television signals from the
101. Nevada CATV System Law, NEv. STATS. 1967, c. 458, N.R.S. 711.010
et seq.
102. 304 F. Supp. 460 (Nev. 1970).
103. 304 F. Supp. at 461.

104. 304 F. Supp. at 464.
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point of transmission to a viewer's television set, is essentially a local
business. For example, community antenna television companies acquire
local franchises, use the streets and rights of way of cities and counties
and sell advertising and collect monthly service payments at the local
level. Since the quality of service and rates charged by CATV companies hardly demands national uniformity, such state regulation of purely
local services and facilities, in the absence of federal intervention, is not
an obstruction of interstate commerce.
In deciding whether the Communications Act of 1934 preempted the
field under the Supremacy Clause of the Constitution, the second contention urged by plaintiffs, the district court stated it would uphold the
Nevada statute unless it was shown that such actual conflict exists between the two types of regulation that both could not stand in the same
area or there was evidence of Congressional intent to preempt the field. 10
As noted above in Southwestern Cable, the Supreme Court had refused
to define the limits of the FCC's authority over CATV even though it
sustained the Commission's power to regulate the subject.
The basic issue is not whether the FCC has the power to regulate
every aspect of CATV but whether, in fact, it has actually done so. And
in the areas of rate regulation, insuring quality of service and franchising CATV systems, the FCC has consistently restrained from issuing
any rules or regulations. 1° 6 Since the entire radio and television broadcast field is undergoing dynamic changes in growth and technology, the
FCC's pronouncements, as found in its Second Report and Order and December 12, 1968, Notice of ProposedRule-Making, confirm its present
intention to permit state or local regulation of CATV in the areas of service, rates and franchises. 0 7
Plaintiffs' final contention, that having their businesses declared publie utilities and restricting their operations by regulations, violates the
Due Process Clause of the fourteenth amendment because the State of
Nevada cannot protect them from destructive competition, was also rejected by the district court. The court stated that two of the purposes
of declaring CATV systems to be public utilities are to protect the public
interest in the cost and quality of essential services and to avoid disrup105. 304 F. Supp. at 465.
106. 304 F. Supp. at 466; see also Notice of Inquiry and Notice of Proposed Rule
Making, April 22, 1965, Docket No. 15971, 1 F.C.C.2d 453, 1 32:

Third, in the event that it is ultimately determined that the Commission has
jurisdiction over all CATV systems, we do not contemplate regulation of such
matters as CATV rates to subscribers, the extent of the service to be pro-

vided, or the award of CATV franchises. Apart from the areas in which the
Commission has specifically indicated concern and until such time as regulatory measures are proposed, no Federal preemption is intended.
107. See note 98 supra.
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tion of such services from destructive competition.'08 The court concluded that Nevada does have the power to protect the monopoly of their
local television service from outside CATV companies seeking a share
of the market.
After a motion for new trial was denied, plaintiffs appealed the dismissal to the United States Supreme Court. The Court, on February 2,
1970, in a short per curiam opinion, affirmed the district court decision
upholding the Nevada law.' 0 9 Thus far, the FCC has only acknowledged the need for further consideration of the matter of state-federal regulations and has characterized the matter as one that "requires
further study."' " 0 The industry, quite expectedly has asserted all the
force it could muster to press the FCC to take a more dominant role
in the area of quality and rate regulation, and for good reason-the fear
of extreme variation and unpredictability of regulation at the local government level."' Would not statewide uniformity resulting from state
regulation help to ease some of the anxiety and insecurity now existing
among major CATV operators? Certainly at this time, the courts have
presented no obstacle to this alternative and the FCC has left the door
open.
Local Government Regulation
As may be clear at this point, any regulation of the CATV systems
in California beyond that imposed by FCC rules, is pursuant to local
government supervision. The information compiled by the Senate
Public Utilities and Corporations Committee during the 1969 hearings
has helped to shed some light on local government regulation and may
provide additional justification for uniform state level regulation. Local government power at the present is derived under its authority to

grant local franchises.
FranchisingCATV Operationsby Local Authorities
In the past, cities and counties have granted franchises to cable antenna television companies desiring to operate within their jurisdictions.
Until 1963, when the California Legislature passed SB 1527 which
added section 53066 to the Government Code, 11 2 cities and counties
were, for the most part, franchising CATV systems pursuant to the au108.

304 F. Supp. at 466.

109. 396 U.S. 749 (Feb. 1970).
110. Memorandum Opinion and Order, Docket No. 18397, 23 F.C.C. 2d 825, 827
(June 24, 1970).
111.

23 F.C.C.2d 825.

112. CAL. STATS. 1963, c. 2087, § 1, p. 4351.
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thority of the Broughton Act (Public Utilities Code sections 60016017).113 The Broughton Act sets forth procedures to be followed by
cities and counties desiring to franchise the construction and maintenance of the facilities of intrastate telegraph and telephone wires, street
railroads, electric poles, wires and conduits for the purpose of furnishing gas or electric power for lighting or heating. The Act provides
that such franchises shall be granted only on the terms of free and unrestricted open competitive bidding 14 and that the successful bidder
or franchisee shall pay 2% of his gross annual receipts arising from the
use or operation of the franchise to the franchising authority.", There is
a five year moratorium on payment of the original franchise fee if the
franchise pertains to a new form of business enterprise'" and the Act
further provides that a franchise is to be forfeited if construction is not
commenced or completed within certain time limits. 117
The Broughton Act's encouragement of free and open competitive
bidding for awarding CATV franchises had raised problem areas which
were brought to the attention of the Senate Public Utilities and Corporations Committee at its 1969 interim hearings. In the first place, it appears wide differences exist in the practices of cities and counties as to
the emphasis placed on the competitive bid. At the Committee's November 3, 1969, hearing, representatives of the County of Los Angeles testified that of 20 "county-wide" CATV franchises granted pursuant to the
Broughton Act between 1963 and 1967 only the first franchise granted
was the subject of competitive bidding.1 8 Presumably the other 19
franchises were granted to a sole applicant for a stipulated minimum
bid which may or may not have been higher than that obtained from a
successful competitive bidder. By comparison, in 1966, the City of Los
Angeles awarded four franchises to two different CATV companies
(one company received three of the franchises) and received $855,100 in
franchise fees. These franchises were granted on the basis of sealed and.
open competitive bidding. One franchise for an area bounded
on the north by Ventura Blvd., on the south by Sunset Blvd., on the
east by Griffith Park and on the west by the Pacific Ocean, bid on by
seven different CATV companies, brought the city a $600,000 franchise
113. See note 11 supra. However, CAL. Pus. UTiL. CODE § 6001 was amended
in 1968 to exempt franchises for community antenna television systems from the Act.
CAT. STATS. 1968, c. 173, § 1, p. 397.
114. CAL. PuB. UTIL. CODE § 6003.

115. CAL. PuB. Uris. Code § 6006:
The successful bidder and his assigns shall during the life of the franchise pay
to the county or municipality two percent (2%) of the gross annual receipts
of the grantee arising from the use, operation, or possession of the franchise.
116. CAL. PuB. UTEm. CODE § 6011.
117. CAL. PUB. UTM. CODE § 6014.
118. INTERim HEARN,

Nov. 3, 1969, at 46-47.
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fee.

The ordinance under which these franchises were granted re-

quired CATV companies to secure a franchise from the city before con-

structing their systems and provided that they should be awarded to
the "highest responsible bidder." By using these two examples as illustrations of the competitive bidding procedure, there is no implication
of criticism of either public entity involved. But concern is expressed
that continued use of the competitive bid as a primary or sole criterion in
awarding franchises might lead to serious abuses. Secondly, it would
seem that competitive bidding fails to consider the following factors: 1.
the need for CATV in the area or areas to be covered by the franchise; 2.
the service and performance standards of an individual applicant; 3. the
technical and financial capabilities of an individual applicant; 4. the need
to define the area or areas of proposed operation.
The Franchise Act of 1937119 empowers the legislative body of any
municipality to grant a "street-use" franchise to any person or corporation, whether operating under an existing franchise or not, to construct and use poles, wires and conduits for transmitting and distributing
gas and electricity for all purposes, under, along, across or upon the
municipality'spublic streets and places. 20 Although it does not appear
that any CATV franchise has been awarded under the provisions of this
Act, there is an issue as to whether it could be applicable to CATV.
Would the words "transmitting and distributing electricity for all purposes" which are contained in Public Utilities Code section 6202 include the transmission of television programs over cables or wires? How
would an answer to this question be affected by the phraseology used
in section 217 of the Public Utilities Code which defines "electric plant"
as the transmission and delivery of electricity for "light, heat or power"? If it is assumed that the transmission of television programs over
the coaxial cables of a CATV system is accomplished by means of the
transmission of electrical impulses, the broad language employed in section 6202 would seem to authorize a city to franchise a CATV system
and permit the system to use the city's streets and highways for its distribution system. However, since it is also possible to construe the reference in section 6202 as limited to the transmission of electricity as an end
product or commodity and not as a vehicle to transport audio and radio
signals for television, use of the term "all purposes" might mean all the
uses, such as light, heat or power, which could be made of the electricity
being transmitted.
Government Code section 53066, enacted in 1963, specifically au119. CA.L. PUB. UTn.

CODE

§§ 6201-6205.

120. CAL. PUB. UTIL. CODE § 6202.
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thorizes cities and counties to franchise or license the construction of
community antenna television systems. This section is declarative of the
legislature's intent that CATV franchises awarded under this section be
based on quality of service, rates to the subscriber, income to the franchising authority, and the financial and technical experience of the applicant, rather than on a cash auction bid. Thus, a city or county may
award a franchise to someone other than the highest bidder if, in the
franchisor's discretion, the public interest would be best served. In
connection with the granting of such franchises, this section permits
cities and counties to prescribe rules and regulations to protect the
subscribers of CATV systems.
A secondary issue which must be resolved before the legislature can
enact meaningful regulatory measures is whether a city or county by
granting a CATV franchise is thereby limiting competition in the furnishing of such a service. A franchise is a special privilege which does
not belong to all citizens by common right, conferred upon a corporation or individual by a government empowered to grant it.12 1 It is
granted for the purpose of protecting the public and is distinguished
from a business license which is a permit imposed on businesses or
1 22
corporations by a governmental body as a condition of doing business.
If the intent is merely to regulate an activity, a franchise is not generally
created. Whenever protection of the general welfare of the people requires regulation, modification or restraint of an activity, a government
may require that such activity be conducted through a franchise. The
determination of whether or not a franchise must be granted is the
prerogative of the legislature. 2 '
For example, in the area of the installation and operation of a businesses' plant and equipment, section 7901 of the Public Utilities Code,
which grants to telegraph and telephone companies a franchise to use
the public roads and highways for telegraph and telephone lines, has
been construed by case law to be a statewide franchise. 2 4 Section 7901
was enacted for the purpose of furnishing a statewide communications
service making it unnecessary for telegraph and telephone companies
to secure franchises from every city or county in which they operate or
have placed their equipment or facilities.
Thus, it would appear that
121. City of Oakland v. Hogan, 41 Cal. App. 2d 333, 346 (1940).
122. 41 Cal. App. 2d at 347; 22 CAL. JUR. 2d Franchises,§ 3, 629 1955).
123. See New State Ice Co. v. Lieberinann, 285 U.S. 262, 284 (dissenting opinion
of Justice Brandeis) (1931); 36 Am. Jur. 2d Franchises§ 3, at 725 (1968).
124. Los Angeles Co. v. Southern California Telephone Co., 32 Cal. 2d 378, 381
(1948).
125. See Pacific Tel. & Tel. Co. v. City and County of San Francisco, 51 Cal. 2d
766, 774-75 (1959); Los Angeles Co. v. Southern Cal. Tel. Co., 32 Cal. 2d 378, 382
(1948).
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section 7901 grants to telegraph and telephone corporations a primary
franchise or right to engage in a particular business. This grant of
a primary franchise must be contrasted with provisions contained in
the Broughton Act and the Franchise Act of 1937. Existing case law
has held that the provisions of the Broughton Act do not confer on
cities or counties the authority to grant any right or privilege, that
is, a primary franchise.:" 6 Instead, the Act indicates the legisla-

ture's intent to limit and curtail the powers which may have been granted
to cities and counties under other laws since the Act specifies the procedure and other restrictions which subordinate legislative bodies must
impose when granting franchises. The Franchise Act of 1937 does
not purport to govern the grant of a primary franchise to engage in a
business but rather could be construed as more of a secondary "street
use" franchise. As applied to telegraph and telephone companies, section 7901 grants them the privilege of using any street, highway or public thoroughfare including city streets to install and operate their facilities.' 2 7 The Franchise Act thereafter permits municipalities the right
of regulating the manner of location, installation, operation, use 28and
maintenance of such facilities within their respective boundaries.
We are therefore faced with the issue of whether a CATV company,
if declared to be public utility, should be given a statewide franchise
to construct and maintain their facilities over public streets and highways similar to that granted to telegraph and telephone companies under Public Utilities Code section 7901. SB 1077 introduced during the
1969 Legislative Session, originally would have granted this statewide
franchise to CATV companies. 21 This provision was later deleted by
an amendment of the bill; however, even in amended form the bill failed
30
passage.1
If section 7901, which grants to telephone and telegraph companies
a primary franchise to engage in the telephone and telegraph business,
were extended to cable antenna television companies there would result
an unavoidable conflict with Government Code section 53066, which

permits cities and counties to grant primary franchises to cable antenna television companies to engage in the cable television business. As
such, the standards found in Government Code section 53066, namely
standards of service, financial responsibility, demonstration of need for
126. City of Petaluma v. Pacific Tel. & Tel. Co., 44 Cal. 2d 284, 287 (1955).
127. Los Angeles County v. General Tel. Co. of Cal. 249 Cal. App. 2d 903, 906

(1967); Pacific Tel. & Tel. Co. v. City and County of San Francisco, 197 Cal. App. 2d
133 (1962); Pacific Tel. & Tel. Co. v. City and County of San Francisco, 51 Cal. 2d
766 (1959).
128. CAr.. Pun. UTm. CODE § 6202.

129. S.B. 1077, 1969 Regular Session.
130. See note 6 supra.
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providing CATV service, which cities and counties must follow when
awarding CATV franchises, would not be present.
Another issue which must be resolved by any legislation in this field
is whether or not a telephone company is subject to the local franchising
requirements of Government Code section 53066 when it enters the
CATV business by building its own cable distribution facilities and
leasing these facilities to a locally franchised CATV company. An
opinion of the California Attorney General has concluded that section
7901's grant of exclusive power to the state to franchise the use of all
streets, highways and public places for the construction, maintenance and
operation of telephone lines means only that those telephone companies
operating telephone lines are exempt from the local franchising requirements of Government Code section 53066.131 Existing California case
law has held that coaxial cables are not telephone lines nor is the con32
struction and operation of such cables intended for telephone use.1
Therefore, a telephone company engaging in such activities should be
treated like any other cable television company. Though one authority
has suggested, contrary to the Attorney General, that Government Code
section 53066 would not be applicable to a telephone company which
constructs a cable distribution system and leases these facilities to a cable
operator,133 the conclusion expressed by the Attorney General appears
to be the better reasoned view. Therefore, it is recommended that
telephone companies presently engaging in such activities or planning
to do so in the future, be required to obtain a franchise from cities and
counties pursuant to the provisions of Government Code section 53066.
Problem Areas in Local Franchising
As a general rule, CATV franchises have been granted by California local government on a "non-exclusive basis."' 13 4 As a result,

there is nothing to prevent a city or county, having already franchised
a CATV system to operate in a given area, from granting a second
franchise covering the same area to a competing CATV operator.
Practically speaking, however, the concept of "non-exclusivity" as applied to the activities of two or more CATV companies operating
in the same geographical area is a myth. For example, until 1967,
the County of Los Angeles granted county-wide non-exclusive fran131. 46 Op. Cal. Att'y Gen. 22 (1965).
132. Television Transmission Inc. v. Public Utilities Commission, 47 Cal. 2d 82
(1956).
133. Opinion of Calif. Legislative Counsel #17282, Jan., 1969, on file at the office
of the Senate Committee on Public Utilities and Corporations.
134. INTERIM HEARING, Nov. 3, 1969, at 49-50 (Los Angeles County), 91 (Los
Angeles City), 39 (Long Beach); INTERIM HEARING Nov. 19, 1969 at 95-96 (Tulare
County), 128 (Modesto).
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chises to CATV companies.' 3 5 Cable antenna television companies
so franchised, however, only constructed their facilities in so-called
"shadow areas" where off-the-air signals from Mt. Wilson, where most
of the Los Angeles TV station transmitters are located, were difficult
or impossible to obtain.' 36 When these franchises were granted CATV
was essentially a service which improved over-the-air TV reception.

In these "shadow areas", CATV was, of course, an attractive and desired service. But because of the start-up costs inherent in constructing and operating a cable system and the limitation of pole attachments to a single CATV company, a given area was served by only
one cable company. As a result, even though a franchise stipulated "county-wide", each CATV company limited itself to providing
its service to a particular geographical "service area.' 3 7 If a CATV
company wanted to expand its system to meet the needs of a new neighboring residential subdivision it did so as long as telephone or power
company pole attachment agreements could be worked out and a preliminary market survey showed the service was desired. Thus, only one
CATV system operated exclusively within a particular "service area."' 33
Since 1967, Los Angeles County has granted non-exclusive countywide "CATV franchises" insofar as the system's lines, cable and poles
are concerned, but limits the franchisee's ability to provide service to
a particular "service area" which is described in detail in the franchise. 30
At the present time, Los Angeles County is in the process of revising its
earlier "countywide" franchises by providing a forfeiture of those areas
in which the franchisees are not actually providing service.' 40 Los
Angeles County's procedure also allows additional franchise areas to be
added or subtracted by an order of the Board of Supervisors without
amending the franchise itself. The city of Los Angeles has granted
eight CATV franchises to five different companies. One CATV company has three franchises, another has two and three other companies
have a single franchise.' 4 ' Although such franchises stipulate they are
"city wide", in terms of area to be served, these franchises specifically
135. INTERIM HEAING, Nov. 3, 1969, at 55-57.
136. These areas, in order of importance, are:

a. Newhall-Saugus and the valleys to the east.
b. Malibu-Mulholland Drive-Calabasas-Topanga Canyon.

c. Altadena-Canyon area-La Canada-La Crescenta area..
d. Lancaster-Palmdale-Pearblossom area.
e. The Palos Verdes Peninsula (Statement submitted by County of Los Angeles
to the Committee at its November 3, 1969, hearing and on file at Committee
Office, State Capitol).
137. INTERM HEAmG, Nov. 3, 1969, at 60-62.
138. Id.
139. INTERiM HEARING, Nov. 3, 1969, at 59.
140. Id. at 51.
141. Id. at 61.
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limit the franchisees to a specific "service area. '' 142 Matin County fol1 43
lows the same procedure as the City of Los Angeles.
During the 1969 interim hearings the Senate Committee was also interested in determining whether any overlapping franchises existed, i.e.,
where the boundaries of two franchised CATV systems permit a single
area to be served by more than one cable operator. A representative from

Los Angeles County testified at the Committee's November 3, 1969,
hearing that one overlap exists between two of its franchises in the La
Canada-La Crescenta area of Los Angeles.144 Another overlap exists
in the Saugus area. Based on available information, there does not appear to be any other instance of overlapping franchises in the entire state
of California.
Also of interest to the Senate Committee was whether the same CATV
company might be granted a franchise by a county and a second franchise by a city within that county. If the boundary lines of the two
franchises are contiguous, what takes place if the city subsequently annexes part of the county being served by that CATV company? Do existing franchises provide any type of renegotiation if county territory is
annexed to a city?145 It would appear nothing should prevent a county
and a city or a group of counties and cities from entering into a joint
powers agreement for the purpose of franchising a single CATV system to
serve the combined area. For example, at the Senate Committee's November 19, 1969, hearing in San Diego, a representative from the City
of Visalia testified that the chartered cities of Tulare and Visalia and the
county of Tulare, pursuant to a joint powers agreement, issued a nonexclusive franchise to a single CATV company to provide its service to
a "combined service area" which included the two cities and county
1 46
mentioned above.
A prime area for legislative action exists here to permit a city and
county, or a group of cities and counties, to issue a joint CATV franchise wherein the service area overlaps the boundaries of the respective
franchisors. This recommendation is particularly important in light of
the FCC's recent authoritization to permit CATV systems to originate
their own entertainment type programming. 147 In those incorporated
and unincorporated areas of California with populations too small to
merit the establishment of a commercial television station, a CATV system which originates its own programing becomes that area's television
142. Id. at 92.
143. INT aI HEARING, Oct. 14, 1969, at 7.
144. INTERim HEARING, Nov. 3, 1969, at 67.
145. INTERIM HEAIunG, Oct. 14, 1969, at 30.
146. INm UEM HEARING, Nov. 19, 1969, at 92.
147. See note 14 supra.
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station. If this cable operator's franchise is confined to a single city
or unincorporated area, the number of potential customers not being
served by the operator might prevent him from obtaining the funds
necessary to purchase and equip a broadcasting studio or purchasing
entertainment type programming for viewing in the local area.

At the Senate Committee's 1969 hearings testimony was elicited
from local officials regarding the problems they had encountered in
attempting to regulate the rates and services of franchised cable antenna television companies. A representative from Matin County, testfying at the Senate Committee's November 3 hearing in Los Angeles,
felt that citizens living in his county were not getting adequate service
nor were they receiving redress or even a sympathetic ear to their legitimate grievances. 148 Specific areas of customer concern in Marin County
have been: (1) poor picture reception; (2) great delay in rendition of
service (up to four years) after the granting of a franchise and local
government's general inability to coerce compliance; (3) encroachment
on people's property by a franchisee's indiscriminate laying of coaxial
cables on trees, shrubs or bushes; and (4) a promise of service, followed by a customer's payment, with service never being rendered and
the customer forced to recover the payment in small claims court.149
In addition, Marin County officials testified they also had experienced
difficulty in evaluating competing franchise proposals of CATV companies when granting franchises and regulating the rates or charges of
cable companies because of a lack of adequate technical staff. 150 For
instance, in regulating the rates of CATV companies, what rate of return on investment should franchised CATV companies be allowed by
Marin County? How would a rate base be established? How much
would it cost the county to hire an outside consultant to supply this information? Would the cost of hiring a consultant be eventually passed
on to the system's customer? In determining rates, which costs would
be allowed? For example, what are the "start up" costs for a CATV
company? On October 14, 1969, a CATV industry witness testified
to the following: that the delivery of 12 channels (UHF and VHF)
using pole attachments onto existing utility or telephone company poles

would cost approximately $4,500 per one mile of coaxial cable. This
includes the installation of amplifiers which are spaced every 1,500
feet. The delivery of 20 channels would cost approximately $6,000
per mile of cable. If these cables were strung in urban areas, the costs
148. IY nRtm
HEAUNG, Nov. 3, 1969, at 10-11.
149. Id. at 3-4.
150. INTERIM HEARnG , Oct. 14, 1969, at 3; se6 also statement by McGuire, INTEm
HEAwING,

Nov. 19, 1969, at 121.
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would be even higher than those just mentioned. The underground
construction and deployment of CATV facilities cost $9,000 per mile.
In Manhattan Island in New York City, the cost of underground construction is $100,000 per mile. 5 ' The costs incurred in installing the
headend site for a 12-channel system approaches $40,000.112

The

costs are even higher for a 20-channel system. And advancing CATV
technology will soon be capable of manufacturing a CATV system capable of carrying 68 or more channels for delivery into the home.
Should rates be based solely on the franchise area? What would be
the effect if the franchising authority suddenly revokes a previously

granted franchise because of failure or delay in rendition of service?
Would such a revocation be in the best interests of the customers being
served especially if they lived in a rural area where off-the-air reception

was poor? What options are open to a city or county revoking a franchise? From a public policy standpoint is it better to have poor service

15 3
than no service at all?
One of the implications of these questions is that in franchising and
regulating the rates and services of CATV companies many smaller
counties and cities may not have adequate technical staff personnel to

make the necessary determinations of what is the best public policy in a
given situation.'5
The cities and counties in California with large
151. INTERJm HEARwo, Oct. 14, 1969, at 56.
152. Id. at 59.
153. Representatives of Los Angeles County and Marin County, appearing before
the Senate Committee, testified regarding their government's experience bearing on
these questions. Los Angeles County has instituted forfeitures of franchises because of
failure to provide services. See INTEiaM HEAIUNGS, Nov. 3, 1969, at 56-58. 3. Douglas Mahoney, County Counsel for Main County, presented to the Senate Committee a
sizeable accumulation of customer complaints regarding the quality of service in one
locality within the county. He noted that this CATV operator had been the focus
of customer complaints for a period of years. In response to questions by the
Committee he acknowledged that the county had authority to cancel the franchise since
all efforts to correct the service had failed. However, when asked why the county
had not acted, he responded:
The problem we have is that we have no reasonable choice of alternatives.
The only choice we have in the final analysis is to cancel the buy's franchise
and it follows that some people are suddenly cut off from service and we
have to wait until someone else comes in. So it is not a question that we are
reluctant to do this, but a question we don't know by cancelling we are
serving the best interests of the public ...
INTERIm HEARmG, Nov. 3, 1969, at 19.
154. Marin County is such an example. A representative testifying before the
Senate Committee stated:
At the present time we [Mari County] have granted five franchises. In
every one of these cases, the county has initially experienced difficulty in
evaluating the proposals of the applicants. Because many of the matters involved were highly technical and exceeded evaluation capability of existing
county staff, the Board of Supervisors had serious reservations about whether
they were acting in the best interests of the public. After the franchises
were granted . . one operator requested the Board of Supervisors to increase
his rates on the basis of highly technical presentations pertaining to rate of
return and other matters which were outside the scope and competence of
county staff.
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populations have suggested they have available in government sufficient
numbers of communications engineers and supporting staff to make the
proper decisions concerning quality determinations and applications for
rate increases and decreases. However, even though CATV franchises
have been operating for several years in the County of Los Angeles it
does not appear the county has been involved with rate regulation. 155
In addition, it is not entirely unlikely that such problems as have arisen
between CATV system operations and local government officials in other
states involving alleged bribery and extortion could more easily arise if
regulation is retained in local government.156
California would not be the first state to feel a compelling need to institute statewide control and regulation over CATV. Connecticut,
Vermont, Rhode Island and Nevada' 57 have enacted laws for state regulation and control. The New Jersey Legislature, following recently publicized allegations of bribery between CATV operators and local government officials in that state has introduced a measure that would put
CATV operators under the control of the state's Board of Public Utility
Commissioners. 158 And New York State's Public Service Commission
recently issued a 300 page report calling for state regulation of
CATV. 159 It is submitted that the above considerations support the
allegation there would be a significant advantage in state regulation of
rates and quality of services by the State Public Utilities Commission
to insure the effective management and development of the CATV industry serving all of California. With the technology of CATV advancing so rapidly, and with tomorrow's CATV being utilized for so many
purposes other than entertainment-type programming, strong arguments
can be made for regulating such future growth and development under a
single state agency rather than having it fragmentized under a series of
diverse and conflicting local regulations. It is further felt that the staff
within the Communications Division of the Public Utilities Commission
has sufficient technical background of education and experience to
INTERm HEARUNG,
INTERM HEARING,

Oct. 19, 1969, at 3; INTRiuM HEARiNG, Nov. 3, 1969, at 16-17;
Nov. 19, 1969, at 120-121. In fact, there may be a greater question

presented concerning what the local governments conceive to be "regulation of the
CATV operation." See INTERIM HEARING, Oct. 10, 1969, at 31-34 for an example of
a "varying" conception.
155. However, what even a major local government refers to as "regulation" and
what in fact might be necessary to regulate CATV operations may be at considerable
variance. See INTERIM HEAmNG, Nov. 3, 1969, at 65-68 (L.A. County).
156. Such instances have recently been brought to light in Johnstown, Pa. and in
Trenton, New Jersey. The Wall Street Journal, Tuesday, April 20, 1971, at 34, col. 1.
157. CONN. GEN. STAT. REv., §§ 16-330 to 16-333 (Supp. 1963); VT. STATS.
ANNoT. Title 30, §§ 501-507 (1970); RHODE Is. GEN. LAws, Ch. 19, title 39, § 1
et seq. (1969); Nev. CATV System Law, NEv. REv. STAT. § 711.010 et seq., NEv.
STAT. 1967, c. 1231.
158. Wall Street Journal, supranote 156.
159. Id.
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make these policy determinations in the areas of rates and quality of
service.
Regulation Under the Public UtilitiesCommission
It is envisioned that regulation of CATV under PUC jurisdiction
would generally follow that used in regulating telephone companies.
Since legislation would declare cable antenna television companies to
be public utilities there would be a requirement that, as a condition
precedent to the issuance of a franchise to a CATV operator, the operator obtain a certificate of public convenience and necessity from the
Public Utilities Commission. It is anticipated that existing CATV operators would be "grandfathered" into the new law and would be issued a PUC certificate unless found to be operating in bad faith, i.e.,
without a franchise. The purpose of requiring CATV companies to
obtain a certificate is to show a need for the desired service. The issuance of such a certificate is not to be used as a weapon to prevent
competition in the granting of franchises. Thus, if four different operators are interested in providing service to a given area and must
therefore obtain a franchise from a city or county, the application for
and granting of a certificate by the PUC should not be used to limit the
number of applicants for a franchise. If each of the four applicants
demonstrate to the PUC a need for their service, a certificate should
be issued to each of them as a matter of course. A requirement that
CATV companies obtain a certificate of public convenience and necessity from the PUC is the method available to the legislature to confer
jurisdiction on the PUC to regulate the rates and services of CATV
companies.
As envisioned by a representative of the Public Utilities Commission,
testifying at the Committee's November 3, 1969 hearing in Los Angeles,
among the chief areas of concern for the PUC if CATV were declared to
be a public utility would be certification of new utilities, service area

extensions by old utilities, service quality, rate schedules, procedures for
increasing or decreasing rates, and tariff filing procedures.1"'
The regulation of safety of overhead and underground CATV construction is presently conducted by the PUC under Public Utilities Code
section 768.5.161 Finance and accounting matters would be handled
160. IrE uM HEARINGS, Nov. 3, 1969 at 83-85.
161. CAL. PuB. UTm. CODE § 768.5 provides in pertinent part:
The commissioner may . . . require every cable television corporation to
construct, maintain, and operate its plant, system, equipment, apparatus, and
premises in such manner as to promote and safeguard the health and safety
of its employees, customers, and the public, and may prescribe, among other
things, the installation, use, maintenance, and operation of appropriate safety
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by the PUC's Finance and Accounts Division. The division would establish some type of standard accounting procedures for a uniform sys-

tem of accounts for CATV in addition to approving financial arrangements, annual reports and reasonable levels of return on investment.
Judging from the nature of the service rendered, the sensitivity of
customers to TV reception, and the necessity for high quality signals
to be provided by the CATV company, it should be anticipated that a
considerable portion of the PUC's efforts would be devoted to handling
customer complaints. Consistent with the treatment of other utilities, the
PUC would expect the utilities to investigate the customer's complaint
and take remedial action where necessary. Actual staff field investigation should be necessary only in the cases where the utility is unable
or unwilling to correct the deficiencies or where a dispute between
customer and company remains unresolved. In view of the fact, however, that many of the CATV companies will be small and poorly staffed
it is expected that the PUC staff would have to do more field work than
is now done by its staff regarding telephone utilities. In addition, such
matters as assuring accessibility of CATV systems to local programers;
supervision of channel transmission agreements and pole attachment
agreements should be reviewed by the legislature to determine the need
for statewide regulation under the State Public Utilities Commission.
Accessibility to Cable by Local Programmers
With the Federal Communications Commission's recent order authorizing CATV systems to originate programming and solicit advertising to cover the costs of such programming, legislation should encourage the unlimited right of access to cable systems by those de-

siring to do their own program origination. To diversify programming
and provide a means of local self-expression and communication of
ideas, any legislation on this subject should encourage that CATV channels be made available for lease or hire to any person or group desiring
to reach the public. The future CATV system will consist of essentially
two elements: (a) transmission of off-the-air signals originated by television stations and other CATV systems engaged in program origination and (b) program origination itself. Of these two elements, transmission of signals appears to be inherently monopolistic. For reasons
previously discussed, typically only one CATV system serves any one
geographical area."' Program origination, on the other hand, should be
or other devices or appliances, establish uniform or other standards of construction and equipment, and require the performance of any other act which the
health and safety of its employees, customers, or the public may demand.
162. See note 51 supra and accompanying text.
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developed competitively and all persons or groups desiring to present
their own programming should be given an opportunity to use channels
of the local CATV system. As stated in the United States Department
of Justices' recent comments to the FCC in the latter's current investigation of cable television, "reasonable and non-discriminatory access to the
system must be provided to all in the trade."'0 3 The Justice Department recommended that the FCC take affirmative steps (beyond mere
encouragement) to guarantee access to the CATV system to all independent programmers willing to pay to lease a channel even though
this might mean that the independent programmer becomes a competitor
of the CATV system operator in program origination.' 0 4 The Justice Department went on to say the FCC recognizes that it may be appropriate
for state or local authorities to impose access obligations on a CATV system in lieu of commission regulation and concluded by saying that if
state and local authorities do not impose such obligations, the FCC
should."0 5
In light of Justice Department's recommendations, any legislation
on CATV should definitely permit the Public Utilities Commission to require that all new or existing CATV systems provide at least two
channels for lease to independent programmers but should also permit

cities and counties the right to impose stricter requirements.
Channel TransmissionAgreements
Under channel facility or transmission agreements the CATV op-

erator provides the antennas and other headend site equipment, sets
his own rates subject to California Government Code section 53066,
selects the off-the-air TV and/or FM radio signal he wants and then
delivers them to the telephone company for distribution to his customers. 160 The telephone company owns the entire means of distribution (coaxial cables, feeder lines, amplifiers, customer drop-offs, etc.)
from the headend site to the individual customer.'0 7 The telephone
company offers channels of communication for hire to all CATV operators desiring to make use of them but the selection of which signals
are transmitted is made by the CATV company. Acting at the direction of the CATV operator, the telephone company designs a distribu163. U.S. Department of Justice comments to FCC in the matter of amendment
of Part 74, Subpart K of the Commission's Rules and Regulations Relative to CATV
Systems, Docket No. 18397, p. 8 (1969).
164. Id. at 9.
165. Id.
166. See Barnett and Greenberg, A Proposal for Wired City Television, 1968
WAsH. UNwV. L.Q. 1 (1968).

167.

INTERIM HEARING,

Nov. 19, 1969, at 118-120.
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tion system to meet his requirements.

It is important to note that tele-

phone lines are not used for this purpose; coaxial cable is used.
Early in the 1960's California, through its Public Utilities Commission, became involved in the regulation of CATV-telephone utility
transmission agreements.

In 1964, the California Public Utilities Com-

mission issued a ruling that where a telephone utility offers channel facilities to CATV operators it is considered to be a public utility service
just like any other private line service (e.g., channels for teletypewriter,
signal. telephotographic and facsimile services; channels for the transmission of both broadcast and closed circuit television signals).' 1 8 The PUC
apparently construed each of these services as telephone-provided-communication services offered to the public through facilities dedicated to
the public use. In application of the Pacific Telephone and Telegraph
Co.'"9 decision, the PUC held that where a public utility carried on a
business not of a public utility character (i.e. channel facility agreements) the PUC was not precluded from requiring the utility to maintain special accounts and reports on non-utility service in order that
its ratepayers should not be burdened by non-utility contracts.
The Federal Communications Commission, pursuant to its Public
Notice of April 7, 1966, asserted jurisdiction over such channel facility
transmission services as "incidental to radio communication.' 170 The
FCC ordered the operating companies of the Pacific Telephone and
General Telephone Systems to file interstate tariffs."' On June 22,
1966, in Common Carrier Tariffs for CATV Systems,172 the FCC refused to reconsider its decision requiring the filing of interstate tariffs.
The FCC held that the channel facility services offered constituted an

interstate communications service, that the furnishing of channels of communication to CATV operators is clearly a common carrier undertaking
and that the FCC had properly required the tariffs to be filed.
On June 25, 1968, the FCC ordered that all telephone companies
providing channels of communication to CATV operators obtain an
FCC certificate of public convenience and necessity before beginning the
construction of any such distribution system. 173 The FCC concluded that
the broadcaster's signal is an interstate channel of communication and
the CATV channel distribution system, which is a link in the transmission of that signal to the viewer's television set, is a part of that interstate
channel.
168. See Pacific Telephone and Telegraph Co. v. Omni-Video, Inc., 63 Cal. P.U.C.
388 (1964).

169. 64 Cal. P.U.C. 75 (1965).
170.
171.
172.
173.

See note 75 supra.
4 F.C.C.2d 257 (1966).
Id. at 259-60.
In re General Tel. Co. of Calif., 13 F.C.C.2d 448, Docket No. 17333 (1969).

Pacific Law Journal / Vol. 2
Since the effect of the recent FCC orders has been to preempt the field
of channel facility lease agreements, there is no requirement today that
these agreements be filed with the State Public Utilities Commission. But
the telephone utility is still required to report any monies received under
these leases as part of its overall operational statements. 17 4 To this extent, the state should retain its regulatory involvement of CATV transmission agreements. In addition, where technological innovation creates
new areas requiring regulation, the state should take the initiative to the
degree it has not been preempted by federal regulations.
Pole Attachment Agreements
By use of pole contract agreements, the CATV operator owns the distribution system and simply agrees with the telephone or electric utility
to lease space on the latter's poles to which he can attach his coaxial cable.1 7 5 In Pacific Telephone and Telegraph7 6 the PUC concluded
that pole attachment agreements calling for the use of the utility's property and personnel, necessarily and lawfully constituted a public utility service and was subject to the PUC's jurisdiction. But on rehearing
the PUC reversed itself and ruled that the filing of such pole attachment
contracts with the PUC would be neither a public offering of the services
77
nor constitute evidence of a public offering or a public utility service.1
The filing of such agreements with the PUC would effectively bring to
their attention the nature and extent of such contracts. Called upon to
again decide the effect of pole attachment agreements, the Public Utilities
Commission, in InternationalCable v. All-Metal Fabricatorsand Pacific
Telephone and Telegraph,178 held that a telephone company's willingness

to enter into individual license agreements with CATV operators for use
by the latter of vacant space on the former's telephone poles was neither
an offer nor a providing of a public utility service. The PUC compared pole attachment agreements to a situation where a public utility,
owning a hydroelectric lake, grants temporary fishing or boating privileges to members of the public. The Commission reasoned that under
pole attachment agreements the utility does not hold out such contracts
impartially to the general public nor does it provide any "service" related to the concept of dedication to the public of a communication serv9
ice. 17
174. CAL. PUB. UnL. CoDE § 584. See also Application of Delta Mobile Radio
Telephone Co., 58 Cal. P.U.C. 756, 762 (1961).
175. INTEUim HEARiNG, Nov. 19, 1969, at 119.
176. 53 Cal. P.U.C. 275, 329-330 (1954).
177. 53 Cal. P.U.C. 662 (1954).
178. 66 Cal. P.U.C. 366, 383 (1966).
179. Id. at 383-384.
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At present all pole attachment agreements are filed with the PUC under General Order 10-B,'8 0 which requires all contracts entered into
between public corporations and utilities under PUC jurisdiction to be
filed with it. This general order specifically provides that pole attachment rates cannot be increased without the authorization of the PUC.
Despite the fact the usual CATV company is not a public corporation,
they have followed the same procedure. Although there has been one
case where the PUC refused to grant a telephone company's request for
an increase in pole attachment rates, it appears that in other respects the
Commission does not analyze these pole contract agreements in any detail. On February 10, 1970, the PUC, acting on a complaint by the California Community Television Association, granted an order to show
cause and a temporary restraining order against the General Telephone
Company of California and the Southern California Edison Company
prohibiting both defendants from increasing their pole attachment rental
rates and from altering their previous policy of entering into pole attachment agreements.' 8 '

It is felt that the entire area of pole attachment agreements could most
naturally and effectively be regulated by the State Public Utilities Commission. If CATV were to be declared a public utility, the PUC would
be required to analyze these agreements in greater detail (other than
regulating the rates charged) in an effort to protect both the telephone
or electric company and the CATV operator as public utilities. Any
legislation on this subject should specifically provide that PUC jurisdiction be extended to every aspect of the combined undergrounding of
power communications and CATV facilities.
CATV Use of Public Utility Easements
Of all matters that have so far been examined, none is any more
significant and demanding of consideration by the legislature than CATV
use of public utility easements over public or private property. The
Senate Committee, during one of the November 1969 hearings, was
informed that in the County of Los Angeles, CATV operators franchised by the county, had been granted permission to run cables over
public and private property by use of the county's public utility easements.'8 2 A number of these authorizations by the county took place
before 1963 and most of the easements involved were dedicated prior
to 1963.183
180. Cal. Pub. Util. Comm. Gen. Order 10-B.
181. California Community Television Assoc. v. General Telephone Co., Case
#9008, 70 Cal. P.U.C. - (Feb. 1970); (interim decision May 5, 1970).
182. See INnREim HEARING, Nov. 3, 1969 at 80.

183. Id.
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The significance of the year 1963 will be understood from an examination of Government Code section 53066. This section provides in
part:
Any cable television franchise or license awarded by a city or
county or city and county pursuant to this section may authorize
the grantee thereof to place wires, conduits and appurtenances for
the community antenna television system along or across such public streets, highways, alleys, public properties, or public easements
of said city or county or city and county. Public easements, as
used in this section, shall include but shall not be limited to any
easement created by dedication to the city or county or city and
county for public utility purposes or any other purpose whatsoever.'8 4 (Emphasis added)

Though this section empowers the county to authorize CATV operators
to use any public utility easements dedicated to it, the section was not
operative until 1963, the year of its enactment. 8s Prior to 1963, the
only other provision enabling the County of Los Angeles to authorize
a private corporation to use county public utility easements is Government Code section 50335.186

However, section 50335 expressly pro-

vides that the private corporation be "engaged in the public utility
business" and further, that such public utility easement be one located
".

. over and upon any land belonging to the local agency. ..

."

This section does not permit the County of Los Angeles to grant to a
private corporation not engaged in the public utility business a public

utility easement on public land. Nor does it authorize the county to
convey or authorize the use by any private corporation of a public
utility easement upon private land.

Actually, use of public utility easements by CATV operators raises
two very complex questions if it is assumed for this purpose that CATV
is not a public utility as claimed by most operators and at least so determined by one court.'8 7 First, can a local government authorize
CATV to use public utility easements over public or private property
if such authorization is made prior to 1963? Second, can a local government authorize CATV to use a public utility easement over private
property when the authorization is made after 1963 but when the dedication of the public utility easement occurred before 1963?
For the purpose of resolving the first question it seems clear that a
184. CAL. GOV'T CODE § 53066.
185. CAL. STATS. 1963 c. 2087, § 1, p. 4351.
186. CAL. GOV'T CODE § 50335.
187. Television Transmission, Inc. v. Public Utilities Commission, 47 Cal. 2d 82
(1956). This assumption does not extend to the conclusion CATV cannot be classi-

fied as a public utility if so designated by the legislature.
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local government has no specific power derived from statutes that would
enable the grant of authority prior to 1963. Therefore, the use by the
County of Los Angeles of a public utility easement over public or private property would presumably be limited by the general provisions
of the Civil Code which define and regulate use of easements.""8 Section 806 provides that the extent of a servitude is determined by the
terms of the grant, or the nature of enjoyment by which it was ac-

quired.'" 9 A long line of court decisions have continued to affirm the
principle that where an easement is founded on a grant, only those interests expressed in the grant and those necessarily incident thereto
pass to the grantee.' 90 The dominant tenant has no right to increase
the burden of the easement whether acquired by prescription or by
grant. 191 Presumably, if the easement acquired by the County of Los
Angeles was general for public use and not specifically limited to public
utility use, the county would have the power to make use of that easement in any way reasonably consistent with public use. 192 Therefore,
the restriction of Civil Code section 806 would probably not be applicable. In addition, section 806 will not be controlling in any case
where a specific easement is enlarged by mutual consent of both of
the parties, the grantor and the grantee.' 93 Such consent may be either
It may be arexpress or implied from the conduct of the grantor.,
gued that the acquiescence of the owner of the servient estate to the use of
the easement for CATV systems constituted implied consent to expand
the use of a specific public utility easement. However, it is questionable
that the owner would ever be aware that the County of Los Angeles
had made use of the public utility easement in any way inconsistent
with their right as the dominant owner. How would the servient owner
distinguish a CATV cable from a telephone cable absent some express
notice? Consequently, it seems unlikely that implied consent could be
shown by acquiescence. Finally, it may be argued that an easement
can be enlarged by adverse user.' 95 However, despite the problem that
adverse user typically relates to prescriptive easements to define the

scope of such easements, it seems highly unreasonable that adverse
user of the easement can be established when the use by CATV sys188. CAL. CIV. CODE §§ 801-813.
189. CAL. Crv. CODE § 806.
190. City of Los Angeles v. Howard, 244 Cal. App. 2d 538 (1966); Keeler v.
Hakey, 160 Cal. App. 2d 471 (1958); City of Pasadena v. California-Michigan Land &
Water Co., 17 Cal. 2d 576 (1941).
191. Smith v. Rock Creek Water Corp., 93 Cal. App. 2d 49 (1949).
192. Drexler v. Hufnagel, 76 Cal. App. 2d 606 (1946); Winslow v. City of Vallejo,
148 Cal. 723 (1906).
193. Kosich v. Braz, 247 Cal. App. 2d 737 (1967).
194. Id.
195. Welsher v. Glickman, 272 Cal. App. 2d 538 (1966).
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tems would appear to the servient owner to be consistent with the public utility use. Such owners would not be informed sufficiently of
a hostile use so as to have acquiesced at the use of the easement by
CATV operators.
Therefore, it would appear that the CATV systems authorized to
use public utility easements over public or private property by the County
of Los Angeles and any other local government within the state when
such authorization occurred prior to 1963 have been trespassing upon
the property. Local governments had no authority and were very
likely restricted by Civil Code section 806 from using or authorizing
the use of such public utility easements prior to 1963 for use other than
by public utilities for public utility purposes.
The second question whether a local government such as the County
of Los Angeles can, after 1963, authorize a non-public utility to use
a public utility easement over private property under Government Code
section 53066 when the public utility easement was granted prior to
1963 presents a much more difficult problem to resolve.
First, it may be argued that an easement expressly granted to and
accepted by a city or county or city and county is an executed contract.'00
Hence, in a grant of a specific public utility easement, a grantor, though
acquiring nothing tangible, has a right to the extent that the easement
may not be used for other than public utility purposes absent his express or implied consent.' 97 If the grantor has dedicated the easement
prior to 1963, did the legislature by enactment of Government Code
section 53066 subordinate or extinguish the grantor's right to have the
easement on his property used only for public utility purposes? It is
assumed for the sake of argument here, that the state legislature has
the power to alter such a property or contract right in the grantor, if for
a proper purpose, by legislation which will apply retroactively. 198 How-

ever, the general rule of construction uniformly applied by courts re-

garding retrospective operation of a statute whereby rights previously
vested will become injuriously affected is to deny retroactivity unless
compelled to do otherwise by language so clear and positive as to leave
no room for doubt that such retrospective operation was the intention
of the legislature. 199 The express language of section 53066 gives no
suggestion it was intended by the legislature to have retrospective operation to extinguish the rights of property owners dedicating public utility
196. Hill v. City of Oxnard, 46 Cal. App. 624, 633 (1920).
CODE § 801.

See also CAL. Civ.

190. Supra note 190.
198. Home Building & Loan Assn. v. Blaisdell, 290 U.S. 398 (1934).
199. Chew Heong v. United States, 112 U.S. 536, 559 (1884).
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easements prior to its enactment. There were no express statements
suggesting such legislative intent accompanying the legislation when
passed. 200 Therefore, it seems section 53066 would not be construed
as authorizing a local government to make use of a public utility easement over private property dedicated prior to 1963 for purposes inconsistent with public utility use even when the use commences after 1963.
If this is the conclusion that the courts would reach, it seems that every
servient owner with a public utility easement dedicated prior to 1963
would have a right of action for damages against both the local government and any CATV operator using the easement. Such a result would
clearly create havoc with the CATV industry.
It would appear this is one area where the California Legislature
should direct immediate attention. Action could be taken by the industry, no doubt, to acquire legal rights to Use the piesently occupied
easements; however, this would only be at great expense and would
be likely to have severe deleterious results to CATV in California.
Legislative action could be taken and should be taken to avoid the possibility of these problems arising in the future. Such action could be
to simply declare CATV to be a public utility. As pointed out earlier,
this action is validly within the power of the legislature.20 1 In the alternative, section 53066 could be amended so it will expressly apply
to public utility easements over private property dedicated prior to
1963.
The authors favor the former alternative since it would permit the
state, if it assumes responsibility for regulation of the CATV industry in
California, to grant to the industry the right to use public utility easements uniformly throughout California and would avoid serious controversy concerning the authorizations granted to CATV franchises prior
to 1963.
Conclusion
CATV is a new and rapidly growing part of the communication industry in California. It has enjoyed great public acceptance because
of its utility in providing improved reception of regular television signals,
together with a broad range of additional programming. Technical advances in CATV are occurring rapidly.
At present, California legislation regulating CATV is limited to (1)
authorizing local governments to franchise CATV systems and fixing
a maximum franchise fee which can be collected by the local govern200.

CAL. STATS.

1963, c. 2087, § 1, p. 4351.

201. See notes 35-44 and accompanying text.
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ment; (2) a definition of "cable television corporation" which is inadequate for today's needs; and (3) a law empowering the Public Utilities
Commission to prescribe safety rules and standards for CATV construction. The franchise authority is found in the Government Code, while
the definition and the safety provisions are found in the Public Utilities
Code. Legislation seeking to declare CATV to be a public utility, subject to regulation by the state Public Utilities Commission, has been
introduced in the California Legislature during each of several years
but has always failed of passage.
CATV could properly be classified as a public utility. It is clearly
dedicated and devoted to public use; increasing numbers of Californians
are dependent on CATV for quality television reception; the public has
the right to demand that CATV service be provided with reasonable
efficiency and for reasonable charges; existing CATV services, as a
matter of actual practice, are exclusive and monopolistic within their
franchise areas so that CATV companies are exempt from the wholesome disciplines of free competition; under prevailing practice CATV
is, in fact, treated as a public utility but is franchised and regulated only
by local governments. Statewide classification and regulation of CATV
as a public utility would provide uniform standards of performance and
would enable reasonable charges for service to be fixed by the use of
a rate base unlimited by the artificial political boundaries of municipalities and counties. The state Public Utilities Commission has qualified staff which is able to provide technical supervision and establish
reasonable rates for service; most local governments have no such staff.
Since CATV is dedicated to the public use and the public has the right
to expect reasonable service at reasonable rates, it is essential that CATV
should -be classified as a public utility so that CATV companies could
lawfully place their distribution systems in and upon public utility easements over public and private property, and could acquire additional
easements for those purposes if need be.
The Federal government, through the FCC, has not pre-empted the
entire field of CATV regulation. The FCC has expressly declared that
the entire area of consumer protection should be left to state and local
authorities; this includes: the quality of service and repair; the reasonableness of rates charged; the legal, technical, financial and character
qualifications of the franchise applicants; the areas to be served; the
provision of channels for public use, and similar subjects.
CATV is a rapidly growing industry heavily affected by the public
interest and dedicated to public use. Yet, in California and most
other states, any and all regulation of CATV beyond that imposed by
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the rules of the FCC is solely pursuant to local government supervision
which, in turn, is derived from the authority of the local government to
grant a local franchise. Thus it appears that substantially the entire
area of consumer protection in the CATV industry is now without regulation in California. It is this void in the laws relating to CATV which
would be filled and should be filled by declaring CATV to be a public
utility subject to regulation by the California Public Utilities Commission.

